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FOREWORD 


At the request of Mr. C. C. Vora, Proprietor of Messrs. 
Vora and Company. Law Booksellers and Publishers, Ahmedabad, I 
am glad to have had this opportunity of writing a Foreword to the First 
Volume of the Labour Code which Mr. Vora proposes to publish. 
It is an ambitious scheme. The First Volume deals mainly with 
the Bombay Industrial Relations Act 1947. The first part of the Volume 
contains the Act with detailed notes under each section and the 
second part contains Standing Orders. Notifications and the text of 
the Industrial Disputes ( Central ) Act with short notes. In subsequent 
Volumes, it is the intention of Mr. Vora to publish the Industrial 
Disputes ( Central ) Act. the Factories Act. the Payment of Wages 
Act and the Workmen’s Compensation Act with exhaustive commentary 
thereon. The last Volume will. I am informed, contain all other 
minor Acts dealing with labour matters. The only other similar 
publication I know of is "Labour and Factory Legislation in India” 
edited by Mr. H. M. Trivedi and published in one volume by N. M. 
Tripathi. Limited. But apart from a very useful introduction, that 
book contains only the text of Acts. Rules and Notifications. The 
present attempt of Mr. Vora to bring out a complete Labour Code 
with commentary is a commendable enterprise. 

The present Volume concerns itself almost exclusively with 
the Bombay Industrial Relations Act, 1947. That Act has only 
recently been placed on the statute book and will shortly be brought 
into force. This Act stabilises, and in certain directions expands, the 
tentative experiment initiated in this Province by the enaetment of the 
Bombay Industrial Disputes Act, 1938, which it replaces. This latter 
Act aimed at attaining settlement of industrial disputes and avoiding 
strikes and lock-outs, as far as possible, as a means of obtaining 
dianges in industrial relations and of redressing grievances. It gave 
representative status to certain unions and made it compulsory for 
parties to go through a proeess of conciliation before resorting to the 
extreme st^ of a strike or a lock-out. The day-to-day relations 
between the employers and the employees were regtiiated by Standing 
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Orders settled by the Industrial Court. No one would wish to deny 
to Labour the ultimate right to obtain the redress of their grievances 
by resorting to a strike ; but it is equally obvious that recourse to 
such methods is frought with serious consequences to the employers and 
the employees and in many cases, with grave inconvenience and harm 
to the general public. It was therefore the object of the Bombay 
Industrial Disputes Act to bring about a settlement of differences 
between the parties by bringing them together, if necessary, in the 
presence of a conciliator and to make strikes and lock-outs illega 
unless and until an earnest attempt was made to settle the differences 
in a friendly manner. In a very large number of cases, the machinery 
constituted by the Act provided a useful means of settling such 

disputes, as is obvious from the large number of agreements and 
settlements recorded in the pages of the Bombay Labour Gazette 

during the last 8 or 9 years that the Act has been in force. Arbitra- 

tion was not made compulsory save when the Provincial Government 
so directed in certain exceptional cases. The Industrial Court was 
given power to declare whether any changes, strikes or lock-outs were 
illegal. Any declaration that they were illegal entailed the risk of 
a prosecution of the party at fault. Having been a Member of the 
Industrial Court from its very inception, it is perhaps permissible for 
me to say that the machinery provided by the Act has proved 
useful for settlement of disputes or at least has provided a common 
meeting ground for the parties before taking the extreme step of a 
strike or a lock~-out. As was only to be expected in a pioneer legislation 
of this kind, several anomalies and defects — both in the drafting 
and working of the Act — came to the notice of the Industrial Court 
and these have been pointed out from time to time in the 
judgments of the Court which have also served as authoritative 
expositions on the interpretations of the various provisions of the Act. 

The experiment made in the enactment of the Bombay 
Industrial Disputes Act is now sought to be extended, and various 
defects in the drafting and working of the Act have been attempted 
to be set right. In an endeavour to foster the growth of the Trade 
Union Movement on responsible lines, a new category* of “Approved 
Unions” has been created. Such unions will not only be entitled to 
special privileges but will also be fastened with certain responsibilities* 
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The provision for the setting up of Joint Committees of represen- 
tatives of the employers and employees iu various occupations and 
undertakings will serve to maintain a direct and continuous toudh 
between the employers and employees and to secure speedy 
consideration and disposal of the difficulties which arise in the day- 
to-day working. The Industrial Court has been relieved of a large 
part of minor judicial work. Applications for alterations in the 
Standing Orders will now be made to the Commissioner of Labour. 
Similarly applications for a declaration that a change, strike or 
lock-out is illegal will be made to the Labour Courts. These Courts, 
will not only have power to grant such declarations but will 
also be clothed with authority to give directions to implement 
them. Breaches of the provisions of the Act will no longer be 
punishable by ordinary Criminal Courts ; but the Labour Courts will 
have the necessary jurisdiction to decide these matters. The Industrial 
Court will be the final Court of Appeal from the decisions of the 
Labour Courts and the Labour Commissioner and will have original 
jurisdiction principally in matters submitted to its arbitration or 


referred to it for opinion on points of law. Arbitration will still be 
voluntary, but every conciliator will have to ascertain before concluding 
his proceedings whether the parties are willing to submit their dispute to 
arbitration. Provincial Government will, however, have power to 
refer a dispute between employees inter se for the arbitration of the 
Labour Court or the Industrial Court , and in some special cases, a 
dispute between the employers and employees to the arbitration of 
the Industrial Court. Strikes and lock-outs with respect to matters 
mentioned in Schedule III or regulated by Standing Orders (Schedule 
I) will be illegal as such minor matters can be settled by .the Labour 
Courts. Strikes or lock-outs will be legal only with respect to matters 
covered by Schedule II if the preliminary process of conciliation has 
proved infructuous. Those engaged in strikes and lock-outs declared 
to be illegal will incur no penalty if they call off the strike or 
lock-out within 48 hours of the declaration by the Labour Court or 
the Industrial Court as the case may be. The Act also makes provi- 
sion enabling the Provincial Government to set up a Court of Inquiry 
and to niaintain a record of Industrial matters* 
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In view of these extensive changes, an edition of the Act 
explaining in detail the implications of these changes would obviously 
serve a very useful purpose. 1 have read the proof of this edition. 
The editors Mr. C. C. Bhat and Mr. G. P. Vyas have taken 
considerable trouble in bringing it out. The decisions of the Industrial 
Court — right upto April 1947 — have been accurately summarised under ^ 
the appropriate sections and their bearing on the new provisions has been 
carefully explained. I have much pleasure in commending the book to 
all those whose business it is to assist in the administration of 
the Act and I wdsh the publisher every success in his new ventures 

Bombay, 

23rd June 1947. 




G. S. Rajadhyaksh, 



PREFACE 


The Bombay Industrial Relations Act has been based upon the Bombay 
Industrial Disputes Act of 1938, which was initiated by the Congress 
Government. That Act had been a most controversial piece of legislation* A 
large number of people have denounced it as a most retrograde enactment, 
trenching upon Labour’s inalienable right of strike, tending to preserve status 
quo and thereby destroying Labours chances of improving their condition. It 
has been dubbed by them as a *Black Act ; while other equally important body 
of men have hailed it as an enactment most beneficial to Labour, conferring 
upon the employees valuable rights and ushering iu an era of industrial peace 
and progress. The vehemence of denunciation and appreciation may be attributed 
to the two conflicting ideologies. The Act gave statutory recognition to the 
principles for which Gandhiji and the Congress Government stand, namely, 
avoidance of strikes and peaceful settlement of industrial disputes 
by conciliation, and if possible by arbitration. Those of this way 

of thinking, hail it as a splendid and beneficial enactment, while those who 

believed that it is impossible to obtain concessions from the employer by peaceful 
negotiations, that each one of the present privileges enjoyed by the Labour had 
been wrenched from an unwilling employer by hard struggle and therefore the 
curtailment of the right of strike is a great dis-service to lbs workers* cause. 
In short, those who believe in cl ass -conflict look askance upon the Act. Thus 
this Act or its predecessor, the Bombay Industrial Disputes Act are bsneficia^ 
or harmful according to one’s own angle of vision. We do not want to, nor is it 
our business to delve deep into the merits or demerits of the Act. For it is 
quite possible to hold sincerely conflicting opinions about the bsneficiality of 
these enactments. The p^-esent authors themselves bolding different political 
opinions as they do, are themselves divided on the ultimate beneficiality of the 
Act to the workers at large. But whatever opinion one may hold, it must be 
admitted that this Ad. most intimately affects the life of the worker in his 
relations with the 'employer and any one who is concerned with Labour or 
Industry cannot afford to* have less than intimate knowledge of the Act. The 
Act, with its technical terms> artificial system of representation and novel 
principles, looks rather bewildering to a lawyer ; much more should it look so 
to other persons. But the principles which it embodies are in the last analysis 
simple. They are these: strikes and lock-outs as a means for enforcing demands 
are an evil. They cause untold hardships to the workers themselves. Therefore 
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they must be avoided as far as possible » This was sought to be accomplished 
inter-alia by the following provisions in the Bombay Industrial Disputes Act: — 

1. Provision was made for framing of rules called Standing Orders 
regulating matters of day to day importance such as dismissal or discharge, 
leave, shift working etc. The employer was bound to act in accordance with 
these Standing Orders and penalty was provided for breach thereof. On the 
other hand strike was forbidden in respect of the matters regulated by the 
Standing Orders. 

2. As all the industrial disputes arise from a desire of change in the 
existing state of things, either the employees may desire increase in wages, or 
decrease in hours of work, or certain *amenities not provided for hitherto or 
the employer may want to decrease wages or increase the hours of work or 
that one man should do the work that two men are doing hitherto, in short a 
change in the existing state of things ; and if the other party does not agree to it 
an industrial dispute arises. The object of the Act was that the parties should 
not resort to a strike or a lockout all at once to enforce the desired change. 
Therefore it was made compulsory that the notice of the proposed change in respect 
of certain specified industrial matters must be given to the other party so that the 
other party may agree to it. if it does not deem it objectionable. If the parties can- 
not reach an agreement themselves, the matter must be brought before a 
Government Officer called the Conciliator who would try to bring about a 
settlement of the dispute. If the parties reach an agreement or settlement, so 
far so good. If the conciliation proceedings fail then the employer would be 
entitled to make a changes or declare a lockout and the employees would 
be at liberty to resort to a strike to enforce or resist, the proposed change 
as the case may be. Thus notice of change and conciliation proceedings 
were made compulsory under the Act. If the parties declare a strike or a lock- 
out or make a change without going through [the conciliation proceedings, it 
would be illegal and punishment was provided for it. 

3. Provision was made for reference of the disputes to arbitration. 
Arbitration was voluntary and neither party was bound to refer the disputes 
to arbitration. But later on S. 49. A was added, which empowered 
the Provincial Government to refer an industrial dispute to arbitration under 
certain circumstances, such as likelihood of breach of peace or serious disorder 
etc., irrespective of the consent of parties. It provided for compulsory 
arbitration. 

4. Industrial Court was established to deal with the matters arising under 
the Act. 
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5. Provision was made for representation of the employees in proceedings 
under the Act as employees being numerous a method of their representation 
was necessary. 

The Bombay Industrial Disputes Act was applied to the Textile Industry 
and only in the year 1946 j^t was made applicable to the Banking Industry 
and passanger transport service by tram or omnibus in the City of Bombay. It was 
in force for nine years and it has been replaced now by the present Act. The 
present Act has been built on the same foundations and certain defects which 
were experienced in the actual working of the Act have been sought to be 
remedied. Amendments and innovations have been made to'carry out the under- 
lying object viz, avoidance of strikes and lock-outs and peaceful settlement of 
industrial disputes. The important changes, among others, are:- 

(1) Establishment of Labour Courts. With the Industrial Court which is 
a court of appeal, reference and 'revision, they form a complete 
Labour Judiciary. 

(2) Labour Courts have been invested with the power to decide as to 
the propriety of an order passed by the employer under the Standing 
Orders. Power is thus conferred upon the Labour Courts to 
practically sit in appeal over the orders passed by the employer. 
Employers* powers have thus been controlled by this provision. 

(3) Labour Courts have been invested with power to hear and decide 
upon the matters such as amenities, equipment etc.- matters not 
involving very substantial issues-and the employer would be bound to 
act in accordance with the decision of the Labour Court. Strike or 
lock-out in respect of such matters is totally banned. 

(4) By grant of certain privileges, unions whose rules provide that strike 
shall not be resorted to by it unless all methods provided by the Act 
for settlement of disputes have been exhausted and who offer to submit 
every such industrial dispute to arbitration, are offered special 
concessions. Such unions are to be called Approved Unions. 

(5) Fundamental changes in the system of 'representation of employees. 

(6) Enhancement of the power of the Government to make compulsory 
arbitration. 

(7) Setting up of Joint Committees of the representatives of employers 
and employees to discuss jointly the proposals emanating from either 
side. 
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The very perusal of the above provisions makes it obvious that those 
who criticised the Bombay Industrial Disputes Act have greater reason to 
criticise and denounce the present Act while those who welcomed the former 
Act would hail the present Act as a great step forward in the right direction* 
In the conferment of privileges to Approved Unions and the system of represent- 
ation. the critics do see a -scheme or a device to oust the unions holding 
contrary ideologies, while in the power of the Government to make compulsory 
reference to arbitration they see a death blow to the trade union movement. 
Perhaps this provision for compulsory arbitration against which even the Royal 
Commission on Labour had expressed definite opinions has provoked the 
greatest criticism. We have given some of 'the arguments against and for this 
provision in our comments under S. 73. 

Another provision which has provoked great criticism is the method of 
representation of the employees in the proceedings under the Act. It is evident 
that some method must be devised for their representation, for, there must be 
some one to act and to enter into collective bargaining on 
their behalf. It is provided under the Act that any uniou which has got a 
membership of 15 per cent, or more of the total number of employees in a 
local area, can be registered as a Representative Union, and such union shall 
be the representative of ALL employees in the local area whether they are its 
members or not, whether they desire or not. and even if they are quite opposed 
to it and its methods. The agreements, settlements or awards to which such 
a union is a party would be binding upon all the employees including non- 
members. Secondly there can be only one registered union for an industry in a local 
area and if there are two unions having the requisite percentage of member- 
ship the union having greater membership will be registered as a Representative 
union and will have the right to represent all the employees in the industry in 
such local areas. Thus if there are two unions, one with 20 per cent, 
membership and the other with 19 per cent, membership the former will be 
registered as a Representative Union, and will have the right to represent all 
the employees in the industry and would be eligible to enjoy the other 
privileges of a Representative Union while the other union will have no right 
whatever. 

Even if in a particular mill or undertaking as it is called under 
the Act, all the employees belong to the other union and none belongs 
to the Representative Union it is the Representative Union which 
will be representative of these employees, in cases wheiv there is a 
Representative Union, even the Labour Officer-charged with th» duties of 
watching the interests of Labour and to promote harmonious rdatimis bet> 
ween employers and employees-oannot invesitigate except at the /equtes 
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of the Representative Union the grievances of the workers and represent the 
same to the employer the very duties imposed upon him under the Act. The 
result would be that the workers will be forced to resort to the [Representative 
Union for investigation and redress of their grievances. It is feared by the 
critics of the Act that the object and effect of this artificial system of 
representation would be to drive out other unions from the field. For such 
non-representative union will have no scope for carrying on its activities. It 
also looks rather astounding to a lawyer that a union wich represents only 15 
per cent, of employees would be a representative of other 85 per cent, of the 
employees who are not members thereof and may rather be opposed to it or 
its methods. The reply given to it is that the Labour is disorganised in India, 
the majority of the workers are indifferent and are not conscious of their 
interests nor of the necessity of organising themselves and therefore a union 
which has organised 15 per cent, of employees would be fit to represent all 
other employees. Also this right to represent the employees will encourage 
the organisation of Labour in that the workers will find that the Union has 
great power and therefore it would lie best to interest themselves in it. 

Whether one may be a critic or an admirer of this legislation, it must 
be recognised that it is a great experiment in the settlement of industrial 
disputes and regulation of eraployer-'eraployee relations. It will have for good 
or bad far reaching influence on the industry and labour-movement. Only the 
future can tell us of the wisdon or otherwise of this legislation. The Act 
applies in the first instance to the industries to which the Bombay Industrial 
Disputes Act applied viz., the Textile Industry and the Banking Industry and 
passenger transport service by omnibus and tram and electric supply 
in the City of Bombay. The Government can by a notification apply this Act 
to any other industry. The definition of industry is very wide and includes 
even agriculture within its scope. Thus this Act will have increasing appli- 
cation and may in course of time cover all industries and govern and regulate 
the employer and employee relations in all walks of life. 

Turning to the present book, we have digested all the important decisions * 
of the Industrial Court, have given copious extracts from the judgments of the 
Court in order that the reason underlying the decision may become intelligible 
to the reader. For, we understand that the many who will have the occasion 
to use this book may not have at hand the Bombay Government Gazette or 
the Bombay Labour* Gazette in * which the decisions of the Industrial Court 
are published. We also know that the Central Government has very recently passed 
an Act-The Industrial Disputes Aot-mmbodying the same principles. Also several 
other Provincial Governments have introduced bills embodying the the same 
principles, and therefore the decisions of the Bombay Industrial Court wilt 
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afford a useful guidance in interpretation of these statutes. We have borne in 
mind the requirements of the persons-lawyers, industrialists, trade unionists etc , 
in those provinpes in compiling this book. In order that the decisions may be pro- 
perly understood, we have given the text of the Bombay Industrial Act, 1938 in 
the Appendix. We have noted the changes effected in law under appropriate 
sections. We have also given the comparative table of the corresponding 
sections of both tbs Acts. The rules framed under the Act, forms and 
notifications have also been given- The Standing Orders settled under the 
Bombay Industrial Disputes Act are to remain in force unless there is an 
alteration under the provisions of this Act. Therefore we have given the 
Standing Orders in Appendix, with exhaustive digest of case law. In short we 
have attempted to do all that can be done to make the book exhaustive and 
useful to all the varieties of persons who will have occasion to use it. 

We are greatly indebted to Hon’able Mr. Justice G. S. Rajadhyaksha, 
Judge, High Court of Judicature at Bombay and Ex-Member of the Industrial 
Court, Bombay for condescending to write a foreword to this humble 
attempt of us. His Lordship has been a Member of the Industrial Court 
from its inception and has contributed to an immense degree to clarify, define 
and develop the principles of the Industrial Jurisprudence by his learned and 
lucid judgements. We deem it a great privilege to have his foreword to 
this book. 

Lastly we have to thank our friend Mr. Fulsinhji Dabhi M. L. A., for his 
kindness in supplying us with a copy of the Bill and helping us in diverse other 
ways. But for his help it would not have been possible for us to prepare this 
compilation so early. We are also grateful to Mr. Kanubhai K. Machhar B. A.. LL. 
B., for undertaking and going through the arduous task of proof reading and other 
help rendered by him. We offer our thanks to various other friends who helped us with 
various useful suggestions. We cannot forget the very valuable assistance rendered 
to us by that excellant compilation the **Digest of the Industrial Court cases' ' by 
Mr. K. R. Wazkar, the able secretary of the Industrial Court. But for this 
book our task would have been increased hundredfold. Inspite of all the attempts, 
the Printer’s Devil has had his own way and unfortunately some important 
mistakes in printing have crept in. We therefore, request the readers to see 
the errata before reading the book. 

With all our attempts at perfection we are painfully aware of our own short 
comings and any suggestion from any reader will be gratefully received and 
considered. 


Dated, Its, July 1947 
Ahmedabad. 


t 


Champakial C. Bhatf 
Ganpatishankar P. Vyas 
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STATEMENT OF OBJECTS AND REASONS. 

The Bombay Industrial Disputes Act of 1938 bas been in force for the 
last eight. years. The provisions of the Act have been ‘availed of extensively 
by the employers as well as the 'employees in the textile industry, to which 
alone the Act has so far been applied. It has to a very large degree served 
the purpose for which it was intended. With the passage of years and on the 
strength of the experience gained during this period it has. however, become 
necessary and possible to build further on the same foundations. 

This Bill cuts new ground in several directions. 

(1) Government seeks to achieve its declared object of facilitating the 
organisation of labour by creating a list of approved unions, introducing a category 
of primary unions, removing for the purpose of registration the condition relating 
to recognition by the employer, bringing down the minimum membership for a 
representative union from 25 to 15 per cent, and reducing the qualifying period 
from six to three months. An approved union is invested with substantial privileges 
but is also required to undertake a corresponding set of obligations in the interests 
of the stability of industry and the progress of sound trade unionism. Even a 
small beginning in this direction in the shaps of a primary union halving as 
members 15 per cent, of the employees in a single undertaking is given a place 
and a function in the new scheme. The range of activities of a registered 
union is enlarged by enabling it to act as a representative of employees on 
behalf of non'-members who may choose such a union for the purpose of 
representing them in any proceedings. 

(2) Provision is made for the maintenance of a list of approved unions, 
and all registered unions that satisfy among others certain conditions regarding 
the regularity of meetings of the executive committee. Government audit of 
their accounts, and the avoindace of resort to strikes so long as means of 
settlement and conciliation are available under the Act will be placed on the 
list. Approved unions will derive substantial advantages under the Act including 
the right of inspecting any place where their members work, collecting union 
dues on the employer's premises and legal aid at tjovernment expense in 
important proceedings l^efore the Labour Court and the Industrial Court. 

(3) The provisions relating to Labour Courts are an innovation so far as 
this country is concerned. An analysis of strikes and lock-outs occurring over 
a series of years has revealed the fact that a large proportion of stoppages 
arises out of disputes involving no substantial issues. Delay in the redress 
of grievances of workers with regarJ to these matters and one-*sided exercise 
of discretion in dealing with them, creates a large volume of bitterness and 
discontent which lead to frequent disturbances of tbs peace of the industry 
and cause serious loss of production and workers' earning. 

The conciliation procedure in the Act of 1938 has not been found to 
be quite suitable for dealing with disputes* of this oharaoter. both beoause of 
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the length of time which the proceedings take and the lack of fioality^ at the 
end of the proceedings. A remedy for this will be found in the Labour Courts 
which will be instituted under the new Act, to ensure impartial and relatively 
quick decisions in references regarding illegal changes, illegal strikes and 
lock-*outs and the complaints that either side may bring up. 

The new clauses relating to the manner of modification of standing orders 
are designed to secure a similar purpose. 

(4) The maximum duration of conciliation proceedings has been very 
much curtailed and substitutes for a notice of change have been recognised to 
avoid delay in initiating the actual work of conciliation. 

(5) Provision is made for setting up joint comnitlees of representatives 
of employers and employees in various occupations and undertakings • in an 
industry* This is a device for establishing diftict and continuous touch between the 
representatives of employers and workers and for securing speedy consideration 
and disposal of the difficulties which arise from day to day in employer and 
employee relations. This is a familiar arrangement in the United Kingdom and 
in several other countries and its adoption has been recommended by the 
Royal Commission on Indian Labour. 

(6) The clause relating to references of disputes to the Industrial Courts 
at the instance of Government is redrafted to give it a wider field for the 
exercise of discretion. Such a course has been rendered necessary by the 
frequent calls on Government, during recent years, from employers as well 
as employees^ for compulsory adjudication of disputes. 

(7) Apart from reducing the penalties for going on or continuing * on an 
illegal strike the Bill reniDves an ambiguity regarding the circumstances in 
which the penalties in consequence of an illegal strike arise. 

(8) Provision is also made to enable Government to set up a" Court of 
Enquiry, when this procedure is considered appropriate in a particular 
situation or dispute in an industry. 

(9) The maintenance by Government of a record of conditions, usages 
and conventions relating to labour in each undertaking will be compulsory. 
This information will prove helpful to the authorities under the Act in setting 
disputes and determining whether a certain change was illegal or not. 

(10) The powers and duties of the Labour Officer are expanded so as 
to enable him to function more efficiently. 

(11) Annual election of representatives of employees is provided for in 
lieu of the present system of election of representatives for a particular 
dispute only. 

There are in addition a number of minor changes in the wording of 
several clauses to surmount certain legal and administrative difficulties which 
have been encountered in the working of the Act of 1938. 

(12) In view of the scope of the Bill which embraces a much wider 
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field than tlw Bombay Industrial Disputes Act. 1938, it •has been entitled 
the Bombay Industrial Relations Bill. 

5th September 1946. (Signed) Gulzarilal Nanda, 

By order of the Governor of Bombay 
IC. M. Chitnvis, 

Assistant Secretary to the Government 
of Bombay. 

Legal Department. 

Poona, dated 5th September 1946. 
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BOMBAY INDUSTRIAL RELATIONS ACT. 

ACT XI OF 1947. 

(First Published after having received the assent of the Governor 
General in the Bombay Government Gazette on the 15th April 1947, 7 

An Act to regulate the relations of employers and employees, to make 
provision for settlement of industrial disputes and to provide for certain other 
purposes. 

WHERE AS it is expedient tc provide for the regulation of the relations 
of employers and employees in certain matters, to consolidate and amend the law 
relating to the settlement of industrial disputes and to provide for certain other 
purposes, it is hereby enacted as follows: — 

Preamble'. 

Law eateriar ta Ifis Bombay Industrial Relations Act. 

With the advent of large scale industries in Europe, slowly and slowly 
there emerged conditions which necessitated the regulation of relations between 
employers and employees* To day most of the countries in the world have 
more or, less comprehensive legislation regulating these relations. 

India is in the course of being industrialised. Large scale industries have 
been established and there is a vast scope and probability for further develop- 
ment and these conditions have necessitated the legislation to regulate the 
relations between the employers and employees. The first of the Acts was the 
All India Trade Disputes Act of I929. This Act has rarely been used. In 1934' 
the Government of Bombay passed the Bombay Trade Disputes Conciliation 
Act of 1934. There was nothing in this Act makiag it obligatory on the parti 
es to a Trade Dispute to endeavour to obtain a settlement of it by concilia* 
tion before resortiug to a strike or lockout. This defect was sought to be 
remedied by the enactment of the Bombay Industrial Disputes Act (Act 
of 1938.) This was an important and extensive piece of legislation. But it was 
made applicable only to the textile industry. However it was availed of exten- 
sively by the employers and employees. The Industrial Relations Act has been 
based on the said Bombay Industrial Disputes Act. This Act however cuts 
new ground in several directions. It embraces a much wider field then the Bombay 
Industrial Disputes Act. 

(2) Scope and applicability of the Act. 

The Act as the preamble shows consolidates and amends the law as 
relating to the settlement of Industrial Disputes. The object of consolidation 
is **to collect the statutory law bearing upon a particular subject and to bring 
it down to date in order that it may form a useful act applicable to the 
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circumstances existing at the time when the consolidating act was passed*'.* 

In the case therefore of a consolidating statute the constructions must 
be not with reference to the circumstances existing at the time of the 
preceding Act but in relation to those existing at the time of the consolidating 
Act itself,* and the law thenceforth be ascertained from that enactment itself 
of being searched for in prior decisions*. A reference to earlier case 
law is however permitted for construing the word of the statute but not for 
the purpose of adding something to it.* But in applying a consolidating Act, 
statutes not expressly repealed should be held to continue in force without 
modification. ’ 

The act applies to all matters referred to in the Act except that it does 
not affect any special or Local Law or any specific form of procedure pre- 
scribed by or under any law for the time being in force. )^en there is a 
conflict between this Act and a special Law the latter prevails over the former 
on the principle that the special law prevails over the general.* In the absence 
of certain provision in allied Act, however, on any particular matter the provi- 
sions of that Act will apply.* It must, however, be applied with reference to 
circumstances peculiar to those matters.* 


The preamble of the Act shows that it is not merely a fragmentary 
enactment but a oonsolidatory one, repealing all other previous Acts on the 
subject. The preamble read with some other important sections of the Act 
make it clear that the Act does profess to consolidate the law on subject in a 
complete statute and that it is introduced with a view to create new rules and 
principles. It may be observed that the Act so far as it goes must be regarded 
as exhaustive and in any case covered by the Act. the provisions of the Act 
must be applied. The wording of Sections must be regarded as a proper guide 
in all matters specifically dealt with by the Act. 

Interpretation of the Act : — 


During the course of the actual administration of the Act important 
points are likely to arise, the judicial decision of which would depend on the 
interpretation of the provisions of the Act. Based on experience of the law 
Courts, and consistent with the principle of justice, equity and good consci- 
ence certain fundamental principle roles have now been laid down relating to 
interpretation of a statute. The fundamental principle of interpretation of a 
statute IS that It should be construed according to the intent of the legislature 
which passed the Act. If the words of the statute are in themselves precise 
md imambiguous, then no more can be necessary than to expound those words 
in their natural and ordinary sense. The words themselves alone do in such 
case. Imst declare the intention of the Liw^jiver. But if any doubt arises 
from the term employed by the legislature, it has always been held a safe 


1. 22 M. App. 107 (P. C.) 

2. 22 Ind. App. 107 (P. C.) 

3. 23 Ind. App. 18 (p. c.) 

4. 46 Mad. 605 (F. B.) 


5. 52 All. 619 (F. B.) 

6. (42) 29 A. I. R. 1941 ai. 49-60 

7. 16 Ind. App, 156 (P. C. P.) 

8. ('84) 9 Bom. 241 (244) D. B. 
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tiaeans of collecting the intention to have recourse to the preamble.* There is 
another rule, however, which must not be overlooked iu this connection* It 
is to the effect that the court must not create or imagine an ambiguity in 
ths aid of the preamble. To do so would in many cases frustrate the enect- 
ment and defeat the general intention of the legislature.^ 

As a general rule, the intention of the legislature is to be ascertained 
from the language it has preferred to use in the Act. The Court's function 
is not to surmise what the legislature meant but it has only to ascertain what 
the legislature has said it meant. The speculative opinion of the intentions of 

the legislature even on matters it has omitted to enact should not guide the 

Law Courts in the interpretation of the Act. In a court of law what the 
legislature intended to be done or not to be done can only be legitimately 
ascertained from that which it has chosen to enact either in express words or 
by reasonable and necessary implication.^ 

One of the most important rules of construction is the rule of literal 

construotion. If there is nothing to modify, nothing to alter, nothing to qualify 

the language which the statute contains, it must be construed in the ordinary 
and natural meaning of the word and sentence. 

The plain, obvious, grammatical and ordinary sense of the word is to be 
adhered to, unless that meaning would be in direct conflict with the rest of statute 
and create an absurdity. In the latter case the obvious, grammatical sense of 
the word may be modified so as to avoid the absurdity or inconsistency and 
no further. 

The Courts should not zealously volunteer the interpretation of the pro. 
visions of the statute specially when the meaning attached to the language is 
plain and unambiguous. For such a zealous undertaking on the part of a 
Law-Court would go to transform its status from that of an administrator of law 
to that of a law-giver. To add, amend or supply any deficiency in the status 
even though an apparent one and whether covered intentionally or by error is 
no concern of law-Courts. 

The scope for the interpretation of the provisions of a statute by a law- 
court arises only when the meaning of the provisions of the statute is ambiguous, 
absurd or repugnant or inconsistent with the rest of the statute and also suffi- 
ciently flexible to admit interpretation. In thes cases those provisions may be 
construed which if less correct grammatically are more in harmony with the 
intention of ^ the legislature.^ 

In the above circumstance to arrive at a real meaning, it would not only 
be perfectly legitimate and judicial for the law court, but be incumbent on it 
to get an exact conception of the aim, scope and object of the whole Act 
The true meaning of a passage is that which harmonises with the subject and 

1. CommisioDert for Income-tax V . Penosal pton Pork Race 0>urse Co. (1999) Ac 143 185 

(1591) A. C. 531 per Lora Hdsbury, L. C. 3 (1897) A. C. 22. 38Sokmi«>i»v.Sok,mon‘&Co’. 

at page 543 / 4 Moxwel on foterpretation of statute! 7ih 

2. See per Lora Davey in Powall Vs. Hem- Ea. P. 17 (1933) 11 Rang. 192. 
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with every other passage of the statute and it is well settled rule that the 
same words are to be primafacie construed in the same sense in the different 
parti of the same statute.^ 

Construction of a particular piece ol the statute must be harmonious 
with the remaining portion of the statute, and it should not be construed as^ a 
detached piece of legislation without sufficient regard to the setting in which 
it is found. 

Reference to the proceedings of the legislature* 

In the case of the Administration general V Pre, Lai Mallik 22. Ind. App. 
107. P. C, their Lordships of the Privy Council have laid down definitely 
that it is not competent to refer to the proceedings of the legislature as legi- 
timate aids to the construction of the statute. This is in consonnance with the 
principle stated above, that when the language is plain no extraneous matter 
should be taken into account in the interpretation of the Act. Previous law 
contrary to this ruling cannot be considered good law after the date of this 
decision. Where the language is doubtful or ambiguous or in circumstances stated 
above such proceedings may of course be looked into. 8 Bom, 241, (246,247) 
D. B. 


The proceedings of the legislature would include; — 

1. The statement of objects and reasons. 

2. The report of the select committee. 

3. The draft stages of the Bill. 

4. The debates in the legislature. 

Retrospective effect:— 

Every statute which deals witii substantive law or affects or impairs vested 
rights must be presumed not to have a retrospective operation unless the language 
clearly supports a contrary conclusion.' 

Reference to previous law: — 

Another rule of construction which must not be overlooked in dealing 
with an Act, like the present one is that the proper course is in the first in- 
stance to examine the language of the statute and to ask what its natural mean- 
ing is. uninfluenced by any consideration derived from the previous state of 
the law and not start with the inquiring how the law previously stood, and 
then, assuming that it was probably intended to leave it unaltered, to see if the 
word of enactment will bear an interpretation m conformity with • this veiw.® 

Headings: 

The heading of a chapter can be looked for the purpose of interpret- 
ing a section in the statute.' 


1. Khan gul V Lokha Singh. A 1 R. 
(1918) Lah. 609 K. H 

2. MaxhuDon interpretation o; statutes 7th 

md. R 186 


f Narendr.1 Nath Vs. KanUAbatini (1886) 
2‘i. Cal. 563. r C. 

4.^ Dwarkanath V Tafeaer (1917) 44 Cal, 
267. 



MAKGINAL NOTES 


5 


Harfiaal Nates. 

It has been observed by the Judicial Committee of the Privy Council, that 
marginal notes to the Sections cannot be referred to for the purpose of constru- 
ing an Act of the legislature,^ but also see Ram Saran V Bhagvat Prasad 
1929) 51 All. 411. (F. B.) 

There is no reason^ however* why marginal notes may not be looked at 
in order to see the general trend of a section.*^ 

Ponctaations* 

It reading the Act of the legislature the court takes no notice of the 
coninia.^ 

It is an error to rely on punctuations in construing Acts of the 
legislature.^ 

Preamble. 

A preamble for an enaclment of the legislature was formerly regarded 
as "‘a key to open the minds of the makers of the Act, and the mischief which 
they intended to redress *. 

The practice of inserting elaborate preamble in Act of the legislature has 
disappeared and it is now regarded as well settled law that the preamble cannot 
either restrict or extend the enacting part when the language and scope of an 
act are not open to doubt.” 

In Powell V Heinpton Pork Race Course Co. Lord Halsbury observed 
“Two propositions are quite clear-one that a preamble may afford useful light 
as to what a statute intend to reach, and another that, if an enactment is itself 
clear and unambiguous no preamble can qualify or cut down the enactment' * 


1. Balriij V Jttgatpal (1904) 26 All. 393, 
406. P. C. 

Tlie Bharat Spinning and Weaving Co. Ltd 
Vs. Girnl Kamgar Sangh Hubli. Appeal No. 
1/1945 Bom. Uh Gay. (March 1945) Vol. 24 
page 4!'/. 

2. Secretary of State Vs. Bombay Munici- 
pality. (1938) 237 Bom. L. R. 499. 508. 

Dharwark union Bank Ltd. V Krishnorad 


(1937) 39 Bom. L. R. 203, 209. 210. 

3. Pug Vs. Asiiutosli Sen (1929) 31 Bora. 
L R 702 (]\ C ) 

4. Mah.irani of Burdwan V Krishna Ka- 
mini 14 Cal. .365, ^372) (P. C.) 

5. Corporal .’on of Calcutta V Arunchandru 
<1934) 61 ai. 1047. 

6. 1899. A. C. 143147. 



CHAPTER I 

PRELIMINARY. 


Short title. 1. This Act may be called the Bombay Industrial 

Relations Act 1946. 

JExteiit, commenoeineiit 2. 6,1 This i^ct cxtends to the wholc ol* the 

and application, Provincc of Bombay. 

(ii) It shall come into force on such date as the Provincial 
Government may by notification in the Official Gazette 
specify. 

(iii) In the areas in which the Bombay Industrial Disputes 
Bom. XXV of 1938 Act, 1938. was in force immediately before com- 
mencement of this Act, this Act shall apply to the 
industries to which the said Act applied. 

(iv) The Provincial Government may by notification in the 
Official Gazette apply all or any of the provisions of 
this Act to all or any other industries, whether generally 
or in any local area, as may be specified in such noti- 
fication. 

Application of the Act:— 

By sub- section (3) of Section (2) in the areas in which the Bombay Indu- 
strial Disputes Act 1938 was in force, this Act applies to the industries to 
which that Act applied. By the undemoted notification^ the said Act was 
applied to the whole of the Province of Bombay,' and by the Notifications 
undemoted the said Act was made applicable to the Cotton Textile Industry in the 
whole of the Province of Bombay,® the silk industry in the city of Bombay* 
and the woollen industry in the City of Bombay and the Thana Municipal 
Borough.* Recently the Act was made applicable to the banking industry,'^ as well 
as to Public passenger Transport Services & Electric Supply Concerns, in the 
city of Bombay. According to the original notification, the hosiery industry was 
included in the Cotton Textile Industry and was deemed to be a part of Cotton 
Textile Industry. But on the special representation by the industry that the 
conditions in that industry were different, by the underaoted Notification, the 


1. Notification No. 2847/34/1 dated 14th 
March 1939 as amended on 3rd April 1939 see 
appendix. 5. 

2. Notification No. 2847/34/A dated 3Utl» 
May 1939 at amended on lOth June 1939. 2 1 it 
July 1939 and at amended by No. 3269/34 (b) 
dated 11th January 1940. see appmidix. 


3. Notification No. 3269/34 dated 30t4 
September 1939. 

4. Notification No. 3269^4 (a) tee app- 
endix. 5. 

5. Notification No. 396/46-1 dated 26th 
Sept. 1946 and Notification No. 396/46-1 dat- 
ed 26 th Feb, 1947 see appendix 5, 
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Government of Bombay declared hosiery industry to be a seperate industry 
and made the Bombay Industrial Disputes Act applicable to the hosiery industry 
in the City of Bombay* the Ahmedabad City Municipal Borough with the 
Cantonment and village of Sabarmati. the Poona Cantonment and Thana Muni- 
cipal Borough and the notified area of Borivali.^ 

This Act applies to the above industries. Under Sub-Section 4, the 
Government is empowered to apply by notification [this Act to any industry 
in any local area. 

By section 122 of the present Act every appointment, order, rule, notifi- 
cation or notice made, issued or given under the provisions of the Bombay 
Industrial Dispute Acts is deemed to be made, or issued under the provisions 
of this Act unless superseded by an appointment order etc. under this Act. 

Similarly standing orders settled, agreements registered, changes which 
have come into operation, settlements recorded, submissions registered, awards 
made* orders passed by the Industrial Court under the provii^ions of the Bombay 
Industrial Disputes Act shall be deemed to have been made under the 
corresponding provisions of this Act. 

This act does not apply to an industry conducted by the Central Givernment. 

The definition of the word employer in sec. 3 (11) of this Act by necessary 
implication excludes any industry run by the Central Government because clause 
(C) of that sub'-section includes only any industry carried on by the department 
of the Provincial Government, If the Crown is to he bound down by an Act 
there must be a specific provision in the Act similar to one in the Factories 
Act or an inference to that effect must arise by necessary implication. Therefore 
the legislature had no intention of including any industry conducted or carried on 
by the Central Government within the scope of Bombay Industrial Disputes Act.* 

Act not confined to disputes originating out of civil or contractual rights. 

It is not necessary that the rights which could be brought before an 
Industrial Court shall be based on contract or civil law. Where it was cont' 
ended that the Industrial Court should not countenance a demand for dearness 
allowance as it had no basis either in contract or any other civil rights, it 
was held that “this contention would frustrate the very object for which the 
Bombay Industrial Disputes Act 1938 has been enacted. If the rights which 
parties could bring before the Industrial Court were rights based on a contract 
or any other law for the time being in force then the parties could have been 
left to their remedies in the ordinary civil Courts and there was no nece- 
ssity for devising the elaborate machinery of the Bombay Industrial Disputes 
Act. The Act contemplates a distinction between disputes with respect to an 
industrial matter and a civil right as such. The industrial dispute is a wider 
term than the dispute arising out of a contract or a civil right and it is 
in order to give opportunities to the parties to settle their disputes amicably 

1. Notification No. 2847/3411 dated 17th Mills. Application No, 65/1943 I^abour Gaaettr. 

Jttly 1945. sec appendix 5. Vol. 23 P. 55, 

2. Shivshankcr Nandlal Vs. Hatteshin;; 
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before resorting to a strike or lock out that the elaborate maohinery had been 
devised under the Bombay Industrial Disputes Act. So long as the dispute 
relates to an industrial matter, the parties are entitled to resort to the machinery 
provided by the Act.^ It is because there may be demands arising out of 
the relationship of the employers and the workers which either party can 
make on the other and which can not be enforced in a Court of law but the 
settlement of which is desirable for the smooth working of the industry that 
the Bombay Industrial Disputes Act is enacted for the purpose of settling 
such disputes in the Industrial Court/ 

3. In this Act unless there is anything repugnant in the sub- 
ject or context: — 

Definition 

(1) “approved list ’ means the list of approved unions maintain- 
ed by the Registrar under section 12: 

(2) “approved union’ means u union on the approved list. 

‘The provision, ih made, for the riiaiutenance of a list of approved unions 
and all registered unions that satisfy among other certain conditions (laid 
down in S. 23) regarding the regulating of meetings of the executive commi- 
ttee, Government audit cf their accounts and avoidance of resort to strikes 
so long as means of settlement and conciliation are available under the Act 
will be placed on the list. Approved unions will derive substantial advantage 
under the Act including the right of inspecting any place where their members 
work, collecting union dues on the employer s premises and legal aid at Gove- 
rnment expense in important proceedings before 'the Labour Court and the 
Industrial Court . (Statemenl of objects and reasons.) 

(3) “arbitration proceeding” means: - 

(i) any proceeding under tins Act before an arbitrator, 

(ii) any proceeding before a Labour Court or the Indust- 
rial Court in arbitration; 

(4) “arbitrator” means an arbitrator to whom a dispute is 
referred for arbitration under the provisions of this Act and includes 
an umpire; 

(5) “association of employers” means any combination of emp- 
loyers recognised by the Provincial Government under Section 27; 

(6) “award” means any interim or final determination in an 
arbitration proceeding of any industrial dispute or of any question 
relating thereto; 

1. Tlic Textile Labour Association Ahmeda- 2. The Textile Labour Association Vs. Tlie 

bad Vs. AInnedabud Mill Owners Association. Ahmedabad Mill Owners Association. Ref:-No. 

Submission No. 1/1945 Labom Gazette (Oct 1/1945 Bombay Labour Gazette. (Oct. 1945) 

1945) Vol 25. 107. V.J 25 pa«e 122 
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(7) ‘'Board’’ means a Board of Conciliation appointed under 
section 7; 

(8) “change” means an alteration in an industrial matter: 

COMMENT, 

The definition is the same as in the Bombay Industrial Disputes Act 
and this word is one of the most important words in the Act. The scheme of 
the Act is that wl^never any change is desired in specified industrial matters 
either by the employers or employees, they should not attempt to force that 
change on the other party by a strike or a lock-out without following the 
procedure laid down in the Act for peaceful settlement thereof. The Act has 
made illegal, the changes in industrial matters in contravention of the provisions 
of the Act and has provided punishment for it. Also Labour Courts have been 
established who can order changes in certain specified industrial matters on an 
application of an employee. 

For full consideration of the subject see commentary under section 46, 

(9) “Commissioner of Labour” means an officer appointed by 
the Provincial Government for the time being to be the Commissioner 
of Labour; and in respect of any of the powers and duties of the 
Commissioner of Labour that may be confirmed and imposed on any 
person, includes such person; 

(10) “conciliation proceeding” means any proceeding held by 
. a Conciliator or a Board under this Act; 

(11) “Conciliator” means any conciliator appointed under this 
Act and includes the Chief Conciliator or a Special Conciliator; 

(12) “Court of Enquiry” means a Court constituted under 
section 100. 

(13) “employee” means any person employed to do any skilled 
or unskilled manual or clerical work for hire or reward in any 
industry, and includes:— 

(a) a person employed by a contractor to do any work 
for him in the execution of a contract with an employ- 
er within the meaning of sub-clause (e) of section (14); 

(b) a person who has been dismissed or discharged from 

employment on account of any dispute relating to a 
change in respect of which a notice is given or on 
application made under section 42 whether before or 
after his dismissal or discharge; * 
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Contractors' employees. 

The definition has been amended, clause (a) is new. Under this clause, 
the persons engaged by a contractor in eseculion of the contract with an 
employer are specifically included under the category of an einployee. Under 
the Bombay Industrial Disputes Act, the definition of the term employer 
included within its scope the owner of an undertaking who has employed a 
contractor to execute the whole or part of the ordinary work of the under- 
taking but there was corresponding provision making a person employed by a 
contractor to be an employee. But in spite of that it was heid by the Industrial 
Court that the persons engaged by a contractor were the employees within 
the meaning of the Act/ 

The insertion of clause (a) makes the position al)SoIutely clear. Though 
according to the definition the employees of a contractor are included within 
the meaning of the term t'lnployees in the “industry,” in practice the rights and 
privileges of a contractor’s eiuployees are less than the employees of the 

mills. The position of the employees of the contractor has been explained by 

the Industrial Court thus:- “In the first instance these persons are not employed 
by the -iBills themselves, but are employed by the contractors to whom a con- 
tract is given for doing a particular work. After the contract is given it is no 
concern of the mills as to how many people are employed and how much is 
paid to thenri by the contractor. It is true that under .section 3 (11; of the 
Bombay Industrial Disputes Act an employer includes “Where the owner of 
any industry in the course of or for the purpose of conducting such industry 
contracts with any other person for the execution by or undor the contract of the 
whole or any part of w<‘rk which is ordiaarilly part of the sai<l induit^y, the owner 
of such industry,” By reason of this definition the mills technincally come within 
tlus category of employer in respect of parsons eng:;igcd on contract labour and for 
this reason standing orders had to be framed in which the ter n “Operative “ 
means all work people male or feaiale employed in the mill or in mill permises 
either directly or through contractors, for the purpose of maintaining discipline 
and having uniformity m the industry it may be necessary to frame standing 

orders with regard to persons e nployed by the contractors, but that does not 

make the mills responsible for the ordinary remuneration paid to these people. 
If the mills are not responsi’ole for thair normal wages, we do not see how 
the responsibility for paying dearness allowuuca vests on them, 

It may also be noted that the standardization scheme in force in 
Ahraedabad does not apply to the wages of workers employed by the contra- 
ctors. 

It has been held that though the contractors employees would be 
operatives, as defined in clause (a) uf standing order No. 2 for operatives* 
they cannot be regarded an permanent operatives and could be discharged 

1. 1 he textile Labour Association Ahmcda' 2. The Textile Labour Association AhnicdH- 

bad Vs, Fhc Maneklal Harilal Mills O). Ltd. bud Vs, The Ahmedabad Mill Owners Aflsdeia- 

Apiil. Nc.. 37/1942. tioin Labour G.uefrte. Vol. tion. Apjd. No. 19/1940 Bombay Labour 

23 Page 52. F. B. GaxeUe ~( Oct. 1940) Vpb 20 page 148. 
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without notice.^ 

In view of this difference in rights and privileges between the two types 
of employees it heconios an important questi{)n whether the particular 
einployeesS are the caiploye:is cf the mills or the employees of the contractor. 
To determine whether the operatives were employees of the mill company and 
the mill company was their employer, the iinportant critarion is who was 
responsible for paytnent of remuneration to the operative. 

Where therefore the operatives were paid by the mill company through a 
contractor, they became the employees of the mil! company and the contractor was 
merely a supplier of labour.^ But where the contractor appointed his own employees 
and laid down conditions of work an<l could also dismiss them and was not merely 
mechaiijcal medium to transmit the wages fro:u ih.e mills to the company held 
that the. employees were ermf raptor’s employees and iiot of the mills. ^ But 
where the employees were appointed l)y the mills and were discharged by the 
mills, held that they ^vere the employees of tlie mills. For once the working 
of a department is put in the charge of contract Isbour, it is the contractor 
who decides whom he should employ and whom he slunild discharge/ Clause .(b) 
of the definition includes wilhin ih-: torm “ciuployoes * ilie persons who have been 
dismissed or discharged fro: ) employment on acoounl. of any dispute regarding 
the change. The word “disinissed has In.en added in this definition. It was not 
included in the definition jndar the Bombay Industrial Di'^putes Act, Similarly the 
words ’‘whether before or after his disnus^al or discharge have been added* 

Discharged or dismissed employee. 

After a valid discharge from the mill an employee cannot be an ..emp- 
loyee of the mill unless he has been discharged on account of any dispute 
relating to a change of which notice is given under section 28 (the present 
section 42.) Thus where an emplo5^ee was validly discharged, he has no locus 
standi to make an aj)plicatioii on the ground (>f reduction in the number of 
employees specified in item 1 of Schedule II." 

Similarly where a per-ion who was discharged by a valid notice made an 
application that the mill had committed an illegal change hy wrongly designating 
as temporary certain employees who were doing work of a permanent character, 
held that the appicant was not an employee and therefore had no locus standi 
to make an application under section 55 of the Bombay Industrial Disputes Act.® 


1, The Textile Labour Association Alimecla- 
bad Vs. The Manehlal Harilal Mills, Co. Lul. 
Appl. No. 37/1942 Bombay Labour Gazette, 

t{Sept. 1943.) Vol. 23 Page 52. Ti.c Textile 
Labour Association Ahmetlabacl Vs I'he A’ 
bad G>tliefn Manufacturing G>. Ltd. Appl. 7 
1942 Bombay Labour Gazette. (Sept. 1943) 
•Vol. 23 Page 48. 

2, Prabhudas , Girdhar Vs. The Rohit Mills 
Ltd. Api^l No. 230/1943 Bombay Labour 

.vqweetie. (Mawh, 1945 ) Vol. 24. P. 412. 

3, Vithaldas Girdhar Vs. The Harival- 
labhdas MuIohand’Miljis ^Co,.Lj;s. Appl. No. 110 


/44 Bombay Labour Gazette. (June 1945) Vol, 
24 Page 616. 

4. Gordhari Kastur Vs. The Aryodaya 
Ginning and Manufacturing Co. Ltd. AppL No. 
35/1944 Bombay Labour Gazette. ( July 1946 ) 

- Vol. 25 Page 837. 

5. Ganpat Rambhan Vs. The New Prahlad 
Mills. Ltd. Appl No. 16/1941 Labour Gazette. 
Vol. 20. Page 935. 

6. Goviiid Gangaram Vs. The Khatau 
Mahanji Spinning and Weaving Mills Co. Ltd. 
Appl. 23/1944. Labour Gazette V»l. 24 
Page 491. 
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Where an employee after his valid disoharge made an application to the 
Industrial Court for declaration of an illegal change on the ground that the 
mills company had not paid him the dearness allowance payable to him under 
the award of the Industrial Court, held that under section 55 an application 
tor illegal change is to be made either by the employee ooncemed, repres- 
entative of employees or the Labour Officer. 

The applicant was discharged from services on 13th November 1945, 
Thus from that date be was no longer an employee of the mill and so he had 
no loous standi to make an application which was made on 29th November 
1945.* 

Dlsciiarged on account of any dispute etc. 

The words "discharged on account of any dispute relating to a 
in respect of which notice is given under section 28" clearly show that all 
persons discharged for other reasons are excluded from the meaning of the 
term “employee”.* 

Future Employees. 

Where the mills contended that the persons who are employed after the 
making of an award, would not be entitled to the benefit of the award on the 
ground that they were not the employees at the time of the award, the Indu* 
itrial Court held overruling the contention that the term “employee" as defined 
in Section 3 (10) of the Act (corresponding to section 3 (13) of the present 
Act) is not restricted to the persons employed in the industry at any particular 
time and includes any person who is engaged m the industry at any time and 
therefore the persons employed after the award would be employees within 
the meaning of the term and therefore be entitled to the benefit of the award.* 

Officers 

Though all persons from the Manager right up to the lowest p»i j 
member of the staff are ‘employees' of a bank, yet for the purpose of Bombay 
Induttrial Disputes Act, “employees” of the bank mean only those employees who 
are clerks i. e. persons doing clerical work or peons, jamadars etc,, who are 
doing manual work. All other employees of the bank such as Superintendents 
and junior or senior officers are excluded. Therefore no reference can be 
made under the Act for deciding disputes between the bulks and such oflHcers.* 


1. Dahyabhai Kalidas Vs, The Vijaya 
Mills Company Ltd. appl. No. U4 of 1945 
Bombay Labour Gazette. (July 1946) Vol. 25 
page 848. 

Natwarlal Sankalcbaod Vs. The Vijaya 
Mills Ca Ltd. Appl. No. 113/1945 Bombay 
Labour Gazette ( July 1945 ) Vol. 25 
Page 859. 

Yeshvaot Ramji Vs. The Silver Cotton Mills. 
Ltd. Appl. No. 76/46 Bom. Govt. Gazette. 
Pait.f (19 Oae. 1946.) P. 3713 

2. Sahdeo Ganpat Savanl Va. The New 
Pralbad Mills Ltd* Appl. 87/1946 Bombay 


Labour Gazette (June 1946) Vol. 25 page. 
760. 

3. Government Labour Offieer Ahmedabad 
Vs* The Anant Mills Ltd. Appl. No. 42 of 
1941. The Teatile Labour Aasooiation Vs. 
Harivallabhdas Mulchand Mills Co. Ltd. Appl. 
No. 33 of 1941 Labour Gazette (Oct. 1941) 
Vol 21 page 153 (F. R ) 

4. Certain Banking Companisa Vs. TWr 
employees Ref. No. 6/1946 and 10/1947. 
Bombay Government Gazatte Part 1. (9th 
April 1947) Page 1099. 
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Clerks. 

Tbe word clerk is not defined under the Act. We have there- 
fore to go by its ordinary mcanfog. A clerk is generally a person who does 
routine work of writing, copying or making calculations under the direction 
or supervision of an officer. A person whose work is of a purely super* 
vising or technical character is not a clerk. 

The use of the word "employee or similar words in awards. 

An award was *given by the Industrial Court fixing the quantum of 
dearness allowance to be paid to the workers employed in the textile industry 
in Ahmedabad on a submission filed by the Textile Labour Association and 
the Ahmedabad Mill Owners* Association. The award granted dearness 
allowance to the workers employed in the textile industry in Ahmedabad. 
Then the dispute arose as to the meaning of the words workers employed 
in the textile industry , The Textile Labour Association contended that the 
word * workers used in the submission was synonymous with the word 
“ employee * as defined in section 3 ( 10 ) of the Bombay Industrial Disputes 
Act. The Court held that they cannot decide the point by referring to the 
definition of the term " employee as appearing in the Bombay Industrial 
Disputes Act for construing the term " worker *’ as appearing in the terms 
of the submission. The terms of the submission must be considered in the 
light of the circumstances giving rise to the dispute. The court held that the 
word " worker *' as used in the submission meant '* persons who are employed 
by the mills in connection with the textile industry, for the payment of 
remuneration to whom the mills hold themselves responsible, whose cost of 
living is affected by rise in cost of foodstuff and to whom the grant of 
dearness allowance would come as an appreciable relief." Having interpreted 
in this way the word " worker " as used in the submission^ the court held 
that the dearness allowance would be payable to clerks, members of the staff, 
time keepers, supervisors, part-time workers, badlis. patawalas, watch and 
and ward men, jobbers and mukadams whose pay does not exceed Rs. 75/-* per 
month. But the Court however held that, though mills by virtue of the 
definition given in section 3 (11) come technically within the definition of the 
word " employer ’’ in respect of the persons engaged by contractors, the 
benefit of dearness allowance should not be extended to the people engaged 
by contractors in connection with the textile indusrty on the ground that such 
persons do not come within the perview of the interpretation put upon to the 
word " worker ** by the Court. ^ 

It must be noted that there is a distinction between the words "employee 
in the textile industry *' and the words " persons employed in connection with the 
textile industry" used in the decision of the Industrial Court in connection with 
the meaning of the word " Worker **. The court held that the employees of the 
textile mills would obviously mean the persons actually employed in the 
textile mills while in the case of the latter expression, the connection is not 


1. tbe Textila Labou* Asweiation Ahmeda- tion. Appl. JNo. 19/1940. Bombay Labour 
bad Vi. Tha Ahmedabad Mill Ownert ’ Aieocia- GaieUe. (Oct 1940) Vol, 20 Pw 1^* 
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necessarily so close. ‘ * 

The said award of the Industrial Court and the above decision are of 
great practical importance in Ahmedabad where questions daily arise as to 
whether a particular person is entitled to the dearness allowance or not. 
These cases are decided in light of the above interpretation put upon by- the 
Industrial Court. 

It has been held that Dhobighat workers who were not engaged on 
contract basis are “ workers ” within the meaning of the award even though 
they were paid daily wages;* so also a gardener working in the mills^ 
and a waterman in the mills* have been held to be a ‘‘ wcirker ** <,within 
the meaning of the award and therefore entitled to the dearnes$|^^i^i^ce« 
Where u canteen was run by the miil» the Court held that eveni|vSNiii^^ it 
was run on welfare basis and the mill may not stand to profit theri^^pSj 
not cease to be a hotel run in connection with the textile industry 
fore the mills canteen staff are ^‘workers" within the meaning of the awtird 
and are entitled to the dearness allowance under the award/ 

Where the average pay of the applicants did not exceed Rs. 75/- per 
month in the majority of calendar months during the period of their serivce 
in the mills, held they would ba entitled to dearness allowance under the 
award.* 

( 14 ) '‘employer'^ includes 

(a) an association or a group of employers : 

(b) any agent of an employer : 

(c) where an industry is conducted or carried on by a 
department of the Provincial Government, the authority 
prescribed in that behalf, and where no such authority | 
has been prescribed, the head of the department ; 

(d) where an industry is conducted or carried on by or 
on behalf of a local authority, the chief executive 
officer of the authority; 

(e) where the owner of any undertaking in the course of 
or for the purpose of conducting the undertaking con- 

L Babu N«tha V» The Silver Grtton Mills Co. Lt^. Appl; No. 101/1945. Bom. 

14% Co. Lti Appl. No. lOS«f 1943 Bombay Labour GH^otte, (July 1945) Vd, ' 25 Page 

J[^bour CaiEO^^. (Oct. 1944) Vol. 24 Page 117, 847. - 

2. The Teatjle Labour AssosctatioD 5. The Gove^^v L^^Jioin' Offte Vs, 

AhmedaM Vi. The NeW SWaSishi Mills Co. The Silver Cotton Mills 

Lta. Appl NO. 30/1942 ; Bombay Luboar 1942 %mbay 

Gas(rtte Page 4a Yol.Jl Page J 187: ^ ^ 

3. ^'JtwanrllM The.-..,Vijaya" •. 6. . . yftshva!ttl:'Ram}i:-'V 

Co, . Ljdv ,Ai»j>l. No*:. 100/ 1^5 .Bombay ' LhiMur- '.Mins 'Co..- "Lti: ^ A|ipl; 

25 Page, 8^:.- ^ - Go^^ment ^arttei^.^Part-.; 
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tracts with any person for the executibh^ jby of 
the contractor of the whole or any parf of any w 
which is ordinarily part of the undertaking, the owiier 
of the undertaking- 
Ugislatvie Changes : 


This {-ub-section corrcfponds to sub-seclkm 3 ( ll ) of the Bombay 
Industrial Disputes Act, the only change is that under fub' clause ( e ) for 
the word ** industry '* the word undertaking ’ has be<rii substituted. 


Industry carried on by the Centra! Government. 


Where the Central Government carries on any induslry, they do not. bccojnc 
errployers within the meaning of this sulv section because of the absence of any 
provision including the Central Govciniuent wilh n the definition of the 
word “employer ’ and the txprefs pr(vsiin as rcgatds i.n indiiJiry conduced 
by the Provincial Government in Mil>ciause (c) (f sub- section 3 ( II) 
of the Bombay Industrial Disputes Act ( Correspondirg to this sulv-secticn ). 
If the Crown is to be -bound down by an Act tht^rr must be a specific 
provision to that effect similar to the one in sectidi of the Factories Act 
or an inference to that effect niust arise by necessary implication. ^ 

Contractors' employees. 


By reason of the clause ( e ) of this definition the mills technically come 
within the catagory of employers in respect of persons engaged by conlraclors/^ 

(15) ‘‘illegal change'' means an illegal change within the mean- 
of sub-section (4) or (5) of section 46 ; 

For aomments see comments under section 46. 

(16) “Industrial Court” means the Court of Industrial Arbitra- 
tion constituted under section 10 ; 


(17) “industrial dispute” means any dispute or difference 
between an employer and employee or between employers and 
employees or between employees and employees and which is 
connected with any industrial matter : 

COMMENT. 

This sub-section is the same as srclion 3 ( 13 ) of ihe Bombay 
Indhfcfriil Oispittes Act. ^ 

lodustriar Dispute is dispute connected with an ir dust rial matter 

t. N^iidlail aiid otbers Vs. Tb« LaWr Gajjctte, (Oct; .1940. ) Vol. IN! 

N«; 65/1943 Page 140. 

fiombiy 1943) Vtl. 23 Tb Textil* Lilwir 

-f : ;-i ■ r-- 

;■ '..'Ute.’l'extile .Lalmtiit ^ Auie^lxtikm Ahitu?*!#*- • ■ .‘AiipK ' ...37/1^42 - 'ft wbsy-:- ■■■•Ckatifcy 
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between an employer and employees or employees and employebe* So a disjpute 
is an industrial dispute only if it is connected with an iirdustml matter* For 
the meaning of the word industrial matter and cases thereon see seofioii 3 (|8)* 

Dlstfactien Between liidtfstrial Dispute and Dispute Regarding Ciril Rights* 

The Act contemplates a dispute with respect to an industrial matter and 
a Civil right as such* ** The industrial dispute " is a tar wider term than the 
dispute arising out of a contract and civil right So long as lie dispute relates 
to an industrial matter the parties are entitled to resort to the machinery 
provided by the Act. The whole of the Bombay Industrial Disputes Act 
would become infructuous for all practical purposes if the operation pf the 
Act is confined to disputes which have their origin in civil or cpIjiS^tual 
rights. If the rights which the parties could bring before the Industrial 
were the rights founded upon contract or any otlier law for the time be||| in 
force, then the parties could have been left to their remedies in the ordlmary 
civil courts and there was no necessity for devising elaborate machinery of 
the Bombay Industrial Disputes Act.^ 

Where a union acting on behalf of some of the workers demanded 
standardisation of wages and dearness allowance and gave a notice of strike 
to the Bombay Mill Owners * Association if the employers did not entertain 
the proposals, held that the demands related to Industrial matters and an 
industrial dispute had arisen.^ 

(18) '^industrial matter’* means any matter relating to employ- 
ment, work, wages, hours of work, privileges, rights or duties of 
employers and employees, or the mode, terms and conditions of 
employment, and includes 

» 

(a) all matters pertaining to the relationship between emp- j; 
loyers and employees or to the dismissal or non-emp- i 
loyment of any person : 

(b) all matters pertaining to the demarcation of functions 
of any employees or classes of employees : 

(c) all matters pertaining to any right or claim under or in 
respect of or concerning a registered agreement or a 
submission, settlement or award made under this Aot ; 

(d) all questions of what is fair and rig^t in relation (o 
any industrial matter having regard to. the interest . ' 
the person immediately concerned and 'of ^ ceMaili^^y ; : 

'.;.;as a:.whole : . o-'v -S 

- .. 2 . 
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COMMENT. 

Legislative Chaoges. 

This lub^section reproduces the definition of “ an ®*^'****^**^ ^***®*!'- 
as given in section 3 ( 14 ) of the Bombay Industrial Disputes Act 1938 with 
slight changes. The words relating to employment *’ are new. 

The words pay and reward which appeared in the former Act 
have been deleted for the simple reason that they come within the new 
definition of “ wages *’ in S. 3 ( 39 ) of this Act. So these words are not 
necessary here. 

Wages. 

( 1 ) Demand for higher wages is an industrial matter/ 

( 2 ) Demand for dearness allowance is an industrial matter within the 
meanings of this clause. For, the ** wages *’ would include the dearness 
allowance.* 

(3) A demand for bonus is an indutsrial matter. | 

( 4 ) Demand of the employees for the payment of war bonus relates to 
an industrial matter.* 

(5 } The demand of the weavers of a mill that the) should be paid on 
scale weight instead of on nominal or standard weight is an industrial matter/^ 

Where the workers demand the payment of unclaimed wages on a day 
other than the day fixed for payment of such wages, held that it amounts to 
asking for a change in the industrial matter because it relates to paycnent of 
wages.* 

Appsiailaieat discharge etc. of officers and operatives:- 

Grievance against the management with regard to the appointment of a 


I. Sw»die»lii Mills Co. I.tfl. Kurla Vs. 
Goveriimeut Laluiur Officer, Bnmbay. No. 

57/1941 Bombay Labour (iu/ette ( Dac. 1941 ) 
VoK 21. Page 382, 

2. Tbe Textile Labour Association Vs. 
Skrinagar Weaving and Manufacturing Co. Ltd. 
Appn. No. 10/1941 & 32/41 Bombay LaixMir 
Gaaettc (Sept. 1941) Vol. 21 Page 35. The 
Goveranieot Labour Offioer Vs. The Anunt 
Mills Co, Ltd. Appn. No. 33/1941 and 42/1941 
Bombay Labour Gazette, (Oct 1941) Vol. 21. 
Pag? 135. 

Ilie Tactile Labour ^Association Vs. 'I’lio 
Abnmdabidi MdJ Omm Association subrntsston 
No 1/1SM5 J^fflbay ! Lfitbottr Gazette (Oct. 
19^ ) VoK ^S Page i(». , 

Afi^atioii, . Bombay Vs. 
Baboo Shainji Appn. No, 2/I94D Bombay Labour 
Gazette (March 1940) Vol. 19. Page 592. 


Hatlcrsley Mill Giiatkoper Vs. Government 
[.abour Officer, Bombay Appn. No. 53/1941 
Bombay Labour Gaxette (Dec. 1941) Page 380. 

3. 'rile Textile Labour Association Abmeda- 
l»ad. Vs. The Ahmcdabad Mill Owners* Assoda- 
ti<»n. Reference No. j/1945 Labour Gazette. 
( Oct. 1945 ) Vol 25 Page 122. 

4. Swadeshi Mills Ci. Ltd. Karla Vs. The 
Guyt. Labour Officer, Bombay andotbers, Appn. 
No. 6/1943 Bombay Labour Gazette (April 
1943) Vo!. 22. Page 527. 

5. The Laxmi llottoi) Manufacturing CSo. Ltd, 
Vs. Government Labour Officer and otberz. Appu, 
No. iO/1940 and 11/1940. fiembty Uboar 
Gazette. (Sept. 1940) Vof. 20 . Page 45. 

6 The Mill Owners * AstooiaBdo ’Bombay 
Vt, The Govt. Labour Officer^ fionibay ami 
others , Appn^ No. 5/1940 ' Bombay Labour > 
[ Gazette. ( Apfil/1940 ) Vol. J9 Page. ^3. 
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D6W Weaving Master is an industrial matter* 

Demand for reiastalement of an employee who is lawfully discharged 
under standing orders is an industrial matter within the meaning of the Act. 

Suspension of a jobber is an industrial matter.* 

Question as to whether an operative wai improperly discharged is an 
industrial matter.^ 

Dismissal of an employee is an industrial matter.'' 


Work. 

The demand of Badlis that they should all be given work comes under 
the definition of industrial matter.* 

Demand for a Holiday. 

Demand for a holiday is a demand with reference to an industrial matter 
and it may be that an industrial dispute arises when the workers demand a 
holiday and the management refuses to grant the same.’’ 

But where the workers remained absent because they wanted to take 
pari in municipal elections, held the real question is whether the cessation 
of work was in respect of an industrial matter and for that purpose we have 
to see whether the reason given for refusing to work on that day *’ because 
they wanted to take part in the municipal elections, " is an industrial matter." 
In my opinion this cannot be described as an industrial matter and the 
dispute between the employees and the mills for an exchange of holiday on 
this ground cannot be regarded as an industrial dispute.* 

Hours of Work. 

Question about hours of work is an industrial matter and when there is 
a dispute between employers and employees as regards the right to take extra 


1. The New China Mills Ltd. Bombay, 
Vs. The Govl. Labour Officer, Bombay Appn. 
No. 14/1940 Bombay Labour Gazette ( &pt. 
1940) Vol. 20 Page 50. 

2. Ahmcdabad Cotton and Waste Manu- 
facturing Co. Ltd. Vs. The Textile Labour 
Officer. Ahmedabad and others Appn. No. 44/ 
1940 Bombay Labour [Gazette. (Oct. 1940) 
Vol. 20. Page 146. 

Standard Mills Co. Ltd. Vs. Government 
Labour Officer, and others Appn. No. 7/1943 
Bombay Labour Gazette (April 1943) Page 
528. 

3. Reghuvansi Mills. Ltd. Bombay Vs. 
The Government Labour Officer and others. 
Appn. No. 9/1942 Bombay Labour Gazette 
(July 1942) Vol. 21. Page 1122. 

4. The Khandesh Spinning and Weaving 
Mills. Co. Ltd. Vs. The Government Labour 
Officer and others Appn. No* 48/1941 Bombay 


Labour Gazette (Sept. 1941) Vol. 21 Page 52. 

5. The Khatau Makanji Spinning and 
Weaving Co. Ltd. Vs, S. R. Deshpande. 
Appeal No. 1/1943. Bom. Lab. Gazette. Vol. 
23. Page 372. High Court Decision. 

6. The Laxmi Cotton Manufacturing Co. 
Ltd. Sholapur. Vs. The Government Labour 
Officer and others Appns. Nos. 10/1940 and II 
/1940 Bombay Lobour Gazette* (Sept. 1940) 

Vol. 20, Page, 45. 

7. The Manekchowk and Ahmedabad Manufac- 
turing Co. Ltd. Vs. The Textile Labour Aisocia- 
tion Ahmedabad. Appn. No. 3/1941. Bombay 
Labour Gazette. ( April 1941 ) Vol. 20. Page 
626. 

8. The Pratap Spinning Weaving and Maaf. 
Co. Ltd. Vs. The Amtlner Girni Kamgar 
Union and others Appn. No, 27/1942 Bombay 
Labour Gazette. (Dec. 1942) Vol* 22 Pago 
252. 
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hours of work it is an industrial dispute.' 

Privilefes. 

The word “ privilege *' is used in addition to the * rights ** or ’’duties** 
of employers or employees and it should therefore mean something which can- 
not be demanded as of right and it is not therefore a duty cn the part of the 
other party but a concession which is made without any legal obligation.* 

The distribution of foodstuffs at cheaper ^ates from mill is a privilege 
enjoyed by the operatives of a particular mill which opens the grain shop. It 
is also a matter pertaining to the relationship between the employers and the 
employees within the meaning of the industrial matter. Because it is as the employees 
of the mills that they would be entitled to the ' privilege ' of getting cheap 
foodstuffs from the grain shop opened by their employer.^ 

Refusal to give names. 

Where the management refused to give the names of persons who gave 
them information that the workers were intending to go on strike, held that 
the refusal to give names of such persons was *an industrial matter*.^ 

Non-employment. 

Demand of some of the workers that Muslim workers should not be 
employed by the mills is an 'industrial matter* as it relates to non-employment 
of employees.^ 

(19) "industry’’ means: — 

(a) any business, trade, manufacture or undertaking or calling 
of employers ; 

(b) any calling, service, employment, handicraft; or industrial 
occupation or avocation of employees; 

and includes- 

( i ) agriculture and agricultural operations ; 

(ii) any branch of an industry or group of industries which 
the Provincial Government may by notification in the 
Official Gazette declare to be an industry for the pur- 
poses of this Act ; 


!• The Ahmedabad Cotton Manufacturing 
Co. Ltd. V<. The Textile Labour Association 
Ahmedabad. Appn. No. 4/1941 Bombay Labour 
Gaiette. (April 1941) Vol. 20 Page. 629. 

The Century Spinning and Manufacturing Co. 
Ltd. Vs. The Government Labour Officer 
Bombay. Appn. No. 59/1941 Bombay Labour 
GiMtte. (Jan. 1942) Vol. 21. Page 519. 

Maha^o Vishnu Vs. The Victoria Mills Ltd. 
No. 2 App. No. 23/1943 Bombay Labour Gaze^ 
tte. (Nov. 1943) Vol. 23. Page 197. 

2. The Sundard Mills Co. Ltd. Vs. The 
Goverament Labour Officer Bombay. Appn. No. 


7/1943 Bombay Labour Gazette. (April 1943) 
Vol. 22. Page 528. 

3. Ibid. 

4. David Mills Co. Ltd. Vs. The Govero- 
ment Labour Officer and others. Application No. 
42/1946 Bombay Government Gazette. (6th March 
1947) Part I Page 812. 

5. The Bombay Dyeing and Manufacturing 
Co. Ltd. Vs. I'he Government Labour Officer 
and others. Application No. 64/1946. Bombay 
Government Gazette Part I. (6th March 1247 ) 
Page 814. 
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Lejrislativt Chanfes, 

There have been important and far reaching changes in the definition of 
• industry ‘ in this Act. Under the Bom. Industrial Disputes Act the 
definition of industry in section '1 (15) of that Act used the word 
•‘includes * while the present definition uses the word means It means that 
the definition in this Act is exhaustive. 

Moreover sub-clause ( i ) of clause ( b ) is entirely new and by it 
agriculture and agricultural operations are s|)ecifically included in the defini- 
tion of “ industry. ” So this Act can be made applicable to agriculture also. 
By clause ( ii ) the Provincial Government has been empowered to declare a 
branch of any industry to be an industry for the purposes of the Act. while 
under section 3 ( 16 ) ( c ) of the Bombay Industrial Disputes Act, the 
Registrar had powers to recognise a branch of an industry to be an industry 
for the purposes of this Act. 

(20) ''Joint Committee” means a Joint Committtee constituted 
under section 48. ; 

(21) "Labour Court^^ means a Labour Court constituted lender 
section 9 ; 

As to the powers and the procedure of the Labour Courts see Chapter 
XII. The prvoision for the establishments of the Labour C.ourt is new. 

(22) “Labour Officer*’ means an officer appointed to perform 
the duties of a Labour Officer under this Act: and includes in res- 
pect of such powers and duties of the Labour Officer as may be 
conferred and imposed on him, an Assistant Labour Officer : 

For powers and duties ^-)f the Labour Officer see Chapter VI. The 
provision for Assistant Labour Officer is new« 

(23) “local area” means any area notified as a local area for 
the purposes of this Act. 

Under proviso ( a ) to section 122, notifications issued under the Bombay 
Industrial Disputes Act are to remain in force linti! superceded by a notification 
under this Act. The local areas notified by the GoN^rnment notification No. 
2847/34/8/ dated 19-5-1939 are given in Appendix V ( 6 

(24) “lock-out” nieuns the closing of a place or part of a 

place of employment or the total' or partial suspeiisiqn'.of Jty 

an employer or the total. . or partial, refusal by an employer ’"to - 
continue to- employ persons employed b); hihi, ' where 'siicH closi^^^ 
suspension or refusal occiirs in consequence of. an industrial dispute. , 
and is intended for. .the purpose of- » • - . . , 

, . , (a) compelling, any p,f. thp employees dirtily, affected., ^ 
such closing, suspension or refusal pr'ahjf otber' enifiJt)- 
yees of his," or " ’ ' • • • ' 
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(b) aiding any other employer in compelling persons emplo- 
yed by him, 

to accept any term or condition of or affecting employment. 
i.ej;:isla1ive Changes. 

This section reproduces section 3 ( 19 ) of the Bombay Industrial 
Disputes Act with s'ilighl changes. An important change is that the words 
any of the employees directly affected by such closing, suspension or 
refusal or any other employees of his ** have been substituted for the w'ords 
** those persons ** occurring in the Bombay Industrial Disputes Act. Under the 
Bombay Indihstriai Disputes Act the closing of the place or refusal by the 
employer to continue to employ jjersons must be with the intention of com- 
pelling those very persons to accept any term or condition of employnicnt and if it 
was with the purpose of compelling other employees to accept terras of 
employment it wafJ held it did not amount to a loch-out under that Act.* 

The law has now been changed and the definition of lock-^out is made ^ 
w/<ter and If the purpose of the employer in refusing to continue to employ 
peraons employed by him is to compel those employees or afry other employees 
of his to accept any terms of employment, it would amount to a Idck-oui. 

Definition Exhaustive. 

The use of the words means ’ shows that the definition is exhaustive. 

Lockout;.' Illcfal Lockout; Peualty. ^ 

•'■iLock-out 'has been defined by this stib-^sbclion. ^ 

The circumstances in which it wouKI be illegal haye been. laid, down *in* ^ 
section ‘ 98 ancf section 102 prescribes the penalty for declaring pr commencing’ ' 
an illegal lock-out:. 

Purpose of Closing or Refusal must he to compel etc. 

The mill company increased the daily hours of work which they .were 
legally entitled to. Some workers resented this jiroposal to work for. an 
extra hour and they came to work and left the work according to the old 
timings. • The . next day the ^ mills refused admission to those worters and 
replaced these workers permanently by other employees. In an application to* 
declare this action of the mill company to I)e an illegal lock-out, the , industrial 
Court held® that unless the exclusion of the workers was intended for compel- 
ling them to accept any condition of the* employment, the action of the mill 
authorities would not, amount to be a lock-out. The mill authorities dismissed * 
those workers in consequence of the strike and they wqre liot prepared- to*' 
take them even if they accepted new conditions ol employment. The refusal ^ 

1, 'Alim^cl^UcI .Cotlpn \Manufa<‘tui’iBK I^Vl. «Vs -'Jl.e 'TixiiU Labfoui- Assotiatiuiv 

Co. Lid, Vs, The Textile Labour Aseoisiatiuii ^ Ahmcdabacf. App^i., ,No. Hftd • ithe > 

Ahmedabad. AppV No, 4/l94l and Appn. No Textile Labour Asxtjciation Abrnt’dab®*!. Vs 
8/194 1 Bombay LabW Gazferte. (AjM-il 1941) ’ Ahmedabad Cotton Manulacluring 0>. Ltd. 

Vol. .20 Page 629. Appn. No. 8/41 Bombay Labour Gazette (April 

The Ahmedabad'^ Cottorf Manufacturing 1941) Vol. 20 page 62 ^. 
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to take them therefore was not for the purpose of compelling them to accept 
any term or condition of employment and was not ’therefore a loch-oul under 
the Act 

In order that a refusal by the employer to continue to employ persons 
employed by him would amount to a loch-out, it is necessary that the purpose 
of such refusal must be to compel the employees to, accept any term or 
condition af/ecting employment. Thus where the purpose of the employer in 
refusing to take back the employees was to punish them rather than to compel 
them to any term of employment, held that it was not a lock-out. There was a 
demand by the workers to remove a spinning master. Conciliation proceedings 
under the Act started and subsequently the workers resorted to strike as they 
were legally competent to do. After about five days the strike was called off 
and all workers went to work but some were refused work and were told that 
no work would be given to them for the part they had played in bringing 
about the strike. They were taken on work 27 days after they first went to 
resume work. The workers prayed that the refusal of the mills to allow them 
to work for these 27 days was an illegal lock-out as well as an illegal change 
held that it was not a lock-out, for the management wanted to punish these 
workers. Under the definition of lock-out it must be intended for the purpose 
of compelling a worker to accept any term affecting employment. But these 
workers when they called off the strike and offered themselves for work 
along with other workers, it must be taken, unless proved to the contrary, 
that they had given up their demand and there would be no question of 
compelling them to accept any conditions of employment. The refusal to employ 
the workers after the strike was called off does not come within the definition 
of a lock^'out. The Court however held that refusal to lake them back amou* 
nted to an illegal change.^ 

At the end of the above judgment it has been printed that ' lock-out ” 
is illegal, but it seems to be a mistake. 

It should be ** change is illegal. For in the body of the judgment it 
has been very clearly held that it was not a lock-out. 

(25) ‘^member" means a person who is an ordinary member of 
a union and who has paid a subscription of not less then two annas 
per month : 

Provided that no person shall at any time be deemed to be a 
member if his subscription is in arrears for a period of three months 
or more next preceding such time ; 
tegislattve Changes. 

Under the definition given in section 3 ( 20 ) of the Bombay Industrial 
Disputes Act, the word member '* meant an ordinary member of a union 
who has been paying a subscription not less than one anna. Under this Act. 


1 Paodurang Han Vs. The New City 110/1945. Bombay Labour Gaaette. (April 1946) 

of gombay M«uttfacturioia Co. Ltd. Appo. No. Vol. 25 Page 60*. 
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the minimum subscription shall not be less than 2 annas and also the subsorip* 
tion should not be in arrears for a period of three months or more* 

Payment of Subscription Necessary. 

An employee whose name is entered in the register of members of a 
Union but who has not paid a single instalment of subscription cannot be 
said to be a member of a Union.^ 

But a member does not cease to be as such only because one or two 
instalments of subscription may have remained in arrears/*' 

(26) “occupation*^ means such section of an undertaking as is 
recognised under section 11 to be an occupation. 

(27) “prescribed*’ means prescribed by rules made under this 

Act : 

(28) “Primary Union” means a union for the time being regi- 
stered as a Primary Union under this Act : 

(29) “Qualified Union” means a union for the time being regi- 
stered as a Qualified Union under this Act ; 

For the full meaning of the terms Primary Union and Qualified Union 
and Registered Union see sections 13. 14 and comments under those sections. 

(30) “registerd union** means a union registered under this Act ; 

For further details see sections 13 and 1 4. 

(31) “Registrar” means a person for the time being appointed 
to be the Registrar of Unions under this Act ; and includes in respect 
of such powers and duties of the Registrar as may he conferred and 
imposed on him, an Assistant Registrar of Unions ; 

(32) “ representative of employees ’ means representative of 
employees entitled to act as such under section 30, 

(33) “ Representative Union ” means a union for the time being 
registered as a Representative Union under this Act ; 

For the full jneaning of the term Representative Union see section 
13 and 14. 

(34) “ schedule ” means a schedule appended to this Act; 

(35) “ settlement ” means settlement arrived at during the 
course of a conciliation proceeding; 

1. The Textile Labour Association Ahme- 2 The Textile Labour Association Ahme* 

dabad. Vs. The Ambica Mills Co. Ltd. No. 2. dabad. Vs. The Ambica Mills Co. L'd. No. 2 

Appn. No. 13/1940 Bombay Labour Gaaette. Appn. No. 8/1940. Bombay Labour Gaxetfce* 

(Sept. 1940) Vol. 20 Page 55 (Oc^ |940) Vol. 20 Page 139. 
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(36) “ strike ’ means a total or partial cessation of work hy 
t\\e employees iu an nicluslry acting in comVmation or a concerled 
refusal or a refusal under a coirnnon understanding of employees to 
cotvtvuue lo work or to accept work, where such cessation or refusal 
IS in consequence of an industrial dispute: 

legislative Chanzes, 

The definition of strike is the same as given under section 3 ( 33 ) of 
the Bombay Industrial Disputes Act except the deletion of the words ** in 
any industry occurring at the end of the definition in that Act. But that 
does not make any material change. 

Deffiittion Exhaustive. 

The use of words “ means shows that the definition is exhaustive. 

Strike: Illegal Strike; Penalty. 

Strike has been defined by this sub-section. The circumstances in which 
it would be illegal have ()een laitl down in section 97 and section 103 
prescribes the penalty for declaring or co mmencing an illegal strike. 

Three Conditions of a strike. 

In order that a cessation of work or refusal lo work by the employees 
may amount to a strike, three conditions must be satisfied ( I ) There must be 
a partial or total cassation of work or refusal lo work or lo accept work by 
the employees, 

2 The cess, tion must be by employees acting in combination or the 
refusal must be concerted or under a common understanding of the employees. 

3 The cessation or refusal must be in conseciuence of an industrial 
dispute. 

If any of these three conditions is not satisfied, the cessation of or refusal 
to work is not a strike within the meaning of the term as used in this Act. 

It must also be remembered that every strike is not illegal. Only if the 
strike is commenced or continued under any of the circumstances mentioned in 
secticn 97 subsection (1) or l2). the strike would be illegal. So in order lo 
prove that the strike is illegal in addition toproving the necessary conditions for 
constituting the strike, one of the circumstances mentioned in sub^sections (1) 
and (2) of section 97 must also be proved. 

For full and detailed consideration of the subject see the commentary 
under section 97. 

(37) undertaking” means such concern in any industry as is 

recognised by the Registrar under Section 11; ' 

^xvi of 1926 . (38) * union” means a Trade Union of employees 

which is re^jisterecl unde^^ the Indian Trade Unions Act. 1926; 
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(39) ' wages” means remuneration of all kinds capable of beiag 
fxprenitci in terms of money and payable to an employee in respect of 
\m employinent or work done in suck employment and includes — 

(i) any bonus, allowances ( including dearness allowance ), 

reward or additional remuaerdtion; 

(it) the value of any house accommodation^ light, water, 

medical attendance or other amenity or service ; 

(iii) any contribution by the employer to any pension or 
provident fund : 

(iv) any travelling allowance or the value of any travelling 
concession; 

(v) any sum paid or payable to or on behalf of an employee 
to defray special expenses entailed on him by the nature of 
his employment : 

(vi) any gratuity payable on discharge. 

Wages:- 

This term was not defined under the Bombay Industrial Disputes Act 
and the Industrial Court held that the Legislature must have used ihe word 
'wages* in the same sense as is used in the Payment of Wages Act of 1936> 
in whioh the word '‘wages'* has been defined'. 

But the word has now been defined and the definition is much wider and 
different in material particulars and is designed to serve a different purpose and 
it specifically includes items II to VI which have been spscifically excluded in 
the definition of the ierni 'wages under the Payment of Wages Act. 

The definition of the term ‘wages’ under Jiu Payment of Wages Act was 
detigned to include in wages everything which the worknun would receive if 
he fulfilled all the condition?. While this definition seeais to be designed to 
include in the terra * wages ’ everything which can be the subject matter of an 
Industrial dispute. So decisions interpreting the word “ wages ’ under the 
Payment of Wages Act and decisions under the Boml>ay Industrial Disputes 
Act under whioh it was held that the word “ wages is used in ths same 
sense as in the Payment of Wages Act would now not be a safe guide for 
the interpretation of the word * wages ’ under this Act. 

Fixinf of Basic Wages. 

In an award in an arbitration regarding basic salary between certain 
Bteica and its employees the Industrial Court held that the basic pay must 
be more {hen the pre-war starting pay because it is a common knowledge 

1. Cify. iWnt; Gd^ctor & Labour Offi- Appu. No. 4/1939. Bonibuy Government Gaw- 

ccr, AmheaabaJ Vs. Narional Mills Co Ltd Ite. Part IV-C dated 8-2-1940 Page 160. 
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based on experience of the First World War that although the rise in the 
cost of living occasioned by the second war may go down in future, a 
part oi the rise is hound to remain as a permanent feature in the economic 
/i/e of the country^ The exact extent of it cannot be predicted or measured 

Aovr ••...The amount of dearness allowance which can be given may not 

fully neutralise the cost of living and a fair living wage. Therefore there is 
a need to raise the basic wage to such an amount that along with the 
dearness allowance the total emoluments would be sufficient to afford a 
decent livelihood. ‘ 

Dearness Allowance. 

In the definition of the term wages ' under this Act the dearness 
allowance has been included in the term * wages. " Even under the Bombay 
Industrial Disputes Act where the term " wages " was not defined, it was 
held that dearness allowance was included in the term wages 

Principles for Grant of Dearness Allowance. 

The Industrial Court has held. We are not prepared, as at present 
advised, to accept the principle that the employers owe any duty to the 
employees to make good to them to the full extent the rise in the cost of 
living by reason of the fact that there has been such a rise. The workers 
would not be entitled to a rise to the full extent of the rise in the cost of 
living unless it could be shown that the industry has benefitted to a correspond' 
ing extent by the very contingency which has occasioned the rise.**.’ 

This is an authoritative pronouncement on the principles in determining 
the quantum of dearness allowance due to a rise of cost in living and has 
been taken as the basis in numerous awards and adjudications for the grant 
of dearness allowance to workers. 

Donus:- 

Bonus is included in the definition of the term "wages** under this Act. 

Bonus is a grauitous payment as it cannot be claimed as of right i. e. a 
legal right enforceable in a court of law. It is an exgratia payment which an 
employer may make in his descretion to a worker in addition to his wages 


1 III the matter of Arbitration between 
certain Banking Companies and its employees. 
Reference No. 6/1946 and 7/1947. Elombay 
Government Gazette. Part. I (9th April 1947) 
Page 1099. 

2. Government Labour Officer, Ahemdabad 
Vs, The Ananl Mills O). Ltd. Appn. No. 
33/1941 Labour Gazette. (Oct. 1941) Vol. 21. 
Page 153. 

Th: Textile Labour .Association Vs. Shrina- 
gar Weaving and Manufacturing Co. Ltd. Appn. 
No. 10/1941 Labour Gazette (Sept. 1941) Vol. 
21 Page 35. 

The Textile Labour Association Ahmedabad* 
Vs. The A’ bad Mill Owners* Association. Sub* 


mission No. I/I945. Labour Gazette. (Oct. 
1945) Vol. 25. Page 107. 

3. The Textile Labour Association Vs, ‘The 
Ahmedabad Mill Owners* Association. Submission 
No. 1/1940 (May 1940) Bombay Labour Gazette. 
Vol. 19. Page 773. 

The Textile Labour Associatiojn Vs, The 
Ahmedabad Mill Owners' Association. SnbmisiioD 
No. 1/1945. (Oct. 1945) Bombay Labour Gaze- 
tte. Vol. 25 Page 107. 

In the matter of arbitration between ' the 
Textile Labour Assocaition Vs. The Ahmedabad 
Mill Owners* Association. Ref. ^1946. Booiibay 
Government Gazette. Part 1. (Feb," 1946) * 



SBC. S ] t>BFINlTlONS 2? 

and, which the latter cannot leg,ally demand, But that fact does not affect the 
Tight of the. worker under the Act to demand the payment of bonus as a 
reward or additional payment for work already done and therefore demand 
for bonus is an industrial maUer\ 

Principles tor Grant of Bonus. 

Bonus by its very nature is an exgratia payment and must depend 
upon the total income of a company in the particular year* The facts that 
the employees were paid bonus at a higher rate ia the previous year or that 
their pay or dearness allowance is on a smaller scale than in other centres 
are irrelevant considerations*'/ 

A Civil Suit to Enforce Payment of a Bonus. 

The Government of Bombay by order made under rule 81. A. sub^rulo 
( 1 ) of the Defence of India Rules appointed an adjudicator to decide 
whether the Company should grant bonus and if so on what terms and condi- 
tions. The adjudicator gave an award that the bonus be paid by the Company 
to its workmen at a certain rate. The Government of Bombay thereupon 
made an order purporting to be under clauses (d) and ( c ) of sub'-rule (1) 
of rule 81, A. of the Defence of India Rules directing that the award shall be 
in force and shall bind the Company and its employees. But the Company 
did not pay the Bonus to its clerical staff. One of them filed a civil suit 
for recovery of the bonus in the Small Causes Court. The suit was decreed. 
The High Court of Bombay in revision confirmed the decree holding that 
though bonus not promised by an employer of his own volition can hardly be 
said to be a contract debt, but when that bonus is declared under provision 
of such as are contained in rule 81. A. of the Defence of India Rules, the 
payment of that bonus becomes an obligation and a debt so declared must be 
taken to be a binding debt and a civil suit to recover the same can lie*^ 

Reward 

A reward is anything given or paid in return for anything done as kind* 
ness, services etc. It includes additional gratuitous payment for work already 
done, over and above a payment according to agreement. If the workers say 
that in a certain year the employers have made handsome profits and that the 
employers can. therefore afford to pay them some thing more than the stipu* 
lated wages, they are asking for the additional payment as a reward for work 
already done by them which has resulted in such high profits. Such additional 
payment is not a pure gift because a gift may have no relation to any work 
done or to be done by the donee, but it is a reward in as much as it is asked 

1. The Textile Labour Association Vs. The In the matter of Arbitrantion between Genda- 

Ahmedabad Mill Owners* Association Reference lal Mills Ltd. and its employees Ref. No. 3/1946 

Na 1/1945. Labour Gasette (Oct. 1945) Vol. Bombay Govt. Gasette Part. I (13 Feb. 1947) 

25 Page 122. P«ge 616. 

2. in the matter arbitration between The 3. Standard Vacuum Oil Co. Vs. Avclino 

Khandeib Spinning and Weaving Mills Co. Ltd. D’ Souza. Civil Revision Appn. No. 234/1945. 

and its employees Reference No. 2/1946 Bombay Bombay Labour Gasette. Vol. 25 Page 332, 

Govt. Caaetto. Part. 1 (13 Feb. 1947) Page 614. (Bombay High Court Decision.) 
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for as an extra payment for work actually done. It is true that it^eaanot be 
enforced in a Court of Law because It is not a legal right. But it does Opt 
follow that It cannot become a subject matter of an industrial dispute between 
the employevit and workers if the latter demand such payment as a reward in 
the form of a bonus,' 

SuKhadi 

As far as Sukhadi and extra bonus (different from the bonus doe uttekr 
an agreement) are concerned, a member of the staff who has not the gbod will 
of the management cannot get these amounts. For it is not a matter of rh^. 
It depends entirely on the discretion and the good will of the management.'^ 

Fxgratia Allowance. 

The words ‘ wages” imports the idea of legal liability on the part of the 
employer to pay a definite and well settled consideration arising from a legal 
relationship but an exgratia payment having no relationship whatsoever either 
with the amount of work done or efficiency or good attendanace and which may 
be withheld at the option of the employer cannot be regarded ‘wages'* The , 
mills paid some workers some allowance of the aforesaid kind over and above 
the scheduled rates duly notified under the Standing order The payment of 
this additional allowance cannot be regarded as ‘wages* within the meaning of 
the word under the Payment of Wages Act.* 

The term “wages ’ was not defined under the Bombay luduatrial Dtspulda 
Act and the Industrial Court had held that the definition of the term 'Cages' 
under the Payment of Wages Act applies to case-s under the B. 1. D. Adt. 
Now the term has been defined in this Act and the definition is wider aticl 
substantially different. The decisions therefore under the 'Bombay Industml 
. Disputes Act discussing or deciding as to whether a particular item falls under 
‘wages’ or not cannot now be a safe guide under this Act. 


1. The Textile Labour Assric ation Ahmc'ia. 
bail Vs. The Ahmetlabad Mill Owners' Assj- 
ciaiion, Ahmetlabad. Ref: No. 1/1945 Bombay 
Labour Gazette- (Oct. 1945) Vol. 25. 
rage 122. 

2. Dhatamsi Hathising Vs. The Ahmedabad 
Laxmi Cotton Mills Co. Ltd- Appn. No. 162/ 


1943. Bombay Labour Gazette. (Oct. l4NV|).Va3. 
24. Page 123. 

3. Sakhnram Jayararo Vt. The Khatau 
Makanji Spinning and Weaving Co. l.td. Appn. 
No. 158/1943 (January 1944) BoitOviiy 
Gazette. Page 322. 



CHAPTER II. 

Authority to 6# Constituted or Appointed under this Act. 

4. (1) The Provincial Government shallt by notification In the 
CoamiMioner of Lftbour OfiHoial Gazctt^, appoint a pwson to be the comim- 
ssioner of Labour. 

(2) The Provincial Government may by general or special order 
notified in the Official Gazette confer and impose all or any of the 
powers and duties of the Commissioner of Labour on any person whe- 
ther generally or for any local area. 

COMMENTS. 

Under the B. I. D, Act ' the Commissioner of Labour was ex officio 
the chief conciliator. Under this Act these two offices may be separate. 

5. (1) The Provincial Government shall* by notification in the 
Regiitwr and As*i*unt Official Gazcttc, appoint a person to be the Regi- 

Registran of Unioos for the whole of the Province. 

(2) The Provincud Goverament may, by similar notification, 
appoint a person to be the Assistant Registrar of Unions for any 
local area and may by general or special order, confer on such pei^on 
all or any of the powers of the Registrar of Unions under this Act, 

COMMENTS. 

This Section corresponds to S. 4 of the Bombay Industrial Disputes Act. 

6. (1) The Provincial Government shall appoint a person to be 

' Conciliators the Chief Conciliator. His jurisdiction shall eatend 

throughout the Province. 

(2) The. Ptovincial Goverament may, by notification in the Offi- 
cial Gazette^ appoint any person to be a Conciliator for any industry 
in a local area specified in the notification. 

(3) The Provincial Government may, by notification in the O#- 
oi^l Gazette* appoint any person to be a Special Conciliator for such 
local area or for such industry for such local area or for such indushiat 
dispule '^or ^^ass of disputes as may be specified in the notification. 

COMMENTS. 

This section corresponds lo S. 21 of the Bombay IndustriJ 

bat anSitor tfhe Gbnniiisrfoaer of Labour vims ex dnicio 'fee chief 
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Conciliator while under this Act the two offices may be separate. 

7. (1) When an industrial dispute arises the Provincial Govern* 
Boani of conciliation, ment may, by notification'in the Official Gazelle, 
constitute a Board of Conciliation for promoting the settlement of 
such dispute. 


(2) The Board shall consist of a Chairman who shall be an 
independent person and an even number, of members. Every member 
shall be either an independent person or a person chosen by the 
Provincial Government from a panel representing the interests of the 
employers or employees, provided that the number of persons chosen 
from panels representing employers and the number chosen from panels 
representing employees shall be equal. Such panels shall be eonstituted 
in the manner prescribed. 

(3) If any vacancy occurs in the office of the Chairmap or a 
member of the Board before the Board has completed its work, sueh 
vacancy shall be filled in the manner prescribed and the proceedings 
shall be continued before the Board as so reconstituted from the stage 
at which they were when the vacancy occurred. 

ExpUmatiow ~ For the purposes of this section a person shall 
be deemed to be an independent person if he is unconnected with the 
dispute for the settlement of which the Board is constituted and the 
industry directly affected by the dispute. 


Ufislative Chta;e:- 

This Section corresponds to S. 23 of; the Bombay Indstrial Disputes Act 
with some changes. 


For the manner in which the panels representing the interests of the 
employers and employees shall be constituted and the 'manner in which the 
vacancies in the Board of Conciliatimi shall be filled up, see Rules. 


Liftbour Officer ard 
Assistant Labour 
Officers. 

Officers for 


any 


8. (I) The Provincial Government may by 
notification in the Official Gazette, appoint Labour 
local area or areas. 


(2) The Provincial Government may, by similar notification. 
Appoint Assistant Labour Officers for any local area or areas, and 
may by general oir special order confer on them all or any of the 
powers of the Labour Officer under this. Act, 

This Section ooripsponds to Section 22 of the Bombay Industrial 
Disputes Act. 


For Powers and duties of Labour Officer see Chapter VI. 

9. The Provincial Government shalli. by , notification. k tht 
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Ubwu Cottrb. Official Gazette, constitute one or more Labour 
Courts having jurisdiction in such local areas as may be specified' in 
such notification and shall appoint persons having the prescribed 
qualifications to preside over such Courts : 

26 Geo. 5. ch. 2. Provided that no person shall be so appointed unless 
he possesses the qualifications, other than the qualification of age, laid 
down under Section 255 of the Government of India Act, 1935, for 
being eligible to enter the subordinate civil judicial service in the 
Province of Bombay. 

COMMENTS. 

The provisions for constitution of ths Labour Courts ara new. ** The 
provisions relating to Labour Courts are an innovation so far as this country is 
coneerned. An analysis of strikes and lock-outn occurring over a series of 
years has revealed the fact that a large proportion of stoppages arise out of 
disputes involving no substantial issues. Delay in the redress of grievances 
of workers with regard to these matters and one sided exercise of discrejion 
in dealing with them creates a large volume, of bitterness and discontent which 
lead to frequent disturbances of the peace of the industry and causes serious loss 
of production and workers * earnings. The conciliation procedure in the Act 
of 1938 has not been found to be quite suitable for dealing with disputes of 
this character both because of the length of time which the proceedings take 
and lack of finality at the end of the proceedings. A remedy for this will be 
found in the Labour Court which will be instituted under the new Act to 
ensure impartial and relatively quick decision in references regarding illegal 
changes, illegal strikes and lock-outs and the complaints that either side may 
bring up.'* ( Statement of objects and Reasons. ) 

For powers, duties and procedure of the Labuur Courts see Chapter XII. 

For the qualification for being eligible to be appointed to preside over 
Labour Courts see Rules. 

Industrial Court. 10, (1) The Provincial Government shall constitute 
a Court of Industrial Arbitration. 

(2) The Industrial Court shall consist of three or more mem* 
bers, one of whom shall be its President. 

(3) Every member of the Industrial Court shall be a person 
who is not connected with any industry. 

(4) Every member of the Industrial Court shall be a person 
who is or has been a judge of a High Court or is eligible for being 
appointed a judge of such Court : 

Provided tjiat one member may be a person not so eligible, if 
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in the opinion of the Provincial Govwanient he posseBtaa expert 
knowledge of industrial matters. 

legistotire Chisges. 

This section corrc»»ponds to S. 24 of the Bombay Industrial Disputes Act. 
There have been some changes^ Provision is made for the appointmetit of a parson 
possessing expert knowledge of industrial^ matters as a meniber of the bjiiiistrial 
Court. Under the old Act all members were to be either High Court Judges or 
eligible for being appointed as High Court Judge?. Under sub-clause (5) of Section 
24* the Industrial Court could provide tor formation of Benches conststiag of one or 
more of its members and under sub-clause ^4) the court ttiighi hold its sittings at 
any place as the President may direct. Both these sub-clauses are deleted here 
and re-enacted as sub-sections ( 1 ) and { 2 ) of S. 92. This court is referred to 
throughout the Act as the Industrial Court. Under the Bombay Industrial 
Disputes Act, 1938 the Industrial Court was to consist of two or ntoru 
mem^rs one of whom was to he its President Three Judges were in faut 
appointed. One of the members was absent and an interesting objection was 
taken that the Court consistiiig of two members was not competent to hear 
the appHcation as a Full Bench, The objection was over-ruled and it was 
held that so long as there are I wo members of the Industrial Court present 
including the President the Court is properly constituted under S. 24,* Ui^r 
this Act the law is changed in as much as the Industrial Court shall 'consift 
of three or more members. For powers, duties and procedure of the 
Industrial Court see Chapter Xlfl, 


1. riie Gopal Mills Gi. Ltd. V«. Tl»e others. Application No. 4/1944 Bombay LalM>ur 

Government Labour Officer Abmedabad and Gazette (fuiic 1945) Vol. 24. Page 626. 



CHAPTER III. 

Registrafitm of Unions, 

11. The Registrar may, after making such inquiry as he deems 
fit, recognise for the purposes of this Act — 

Reco/jfiiitjon of uudci- /]) any concern in an industry to bean undertaking : 

tHlcings and occupations. 

(2) any section of an undertaking to be an occupation. 

Legislative Changes. 

Under the Bombay Industrial Disputes Act a section of an industry 
was to be recognised as an occupation. Under this Act there is a change. 
The provision as to recognition of a cont^ern as an undertaking is new. 

Industry, Undertaking and OccupaUon. 

Under this Act the Registrar may recognise any concern to be an 
undertaking and any section of an undertaking to be an occupation. Tlius the 
group of textile mills in a local area would form one industry and any 
concern i. e. a mill may be recognised under this section as an undertaking, 
while a section of the mill i. e. a department thereof may be recognised as 
an occupation. By notification No. 1 dated 1-6-1939 sections of the Cotton 
Textile Industry mentioned therein were recognised as occupatjoii in that 
industry. See appendix V (7). By notification No. 4 dated 10-10-1939 and 
notification No. 26 dated 16-1-1940 the sections mentioned therein of silk 
textile industry and woolen textile industry were recognised as occupations 
respectively for these industries. See appendix. 

Maintcnuice of icijisici!, 12. It shall be the duty of the Registrar to main- 

and approved list. tain ill sucli form US may be prescribed : - 

(a) registers of unions registered by him under the provisions 
of this Act, and 

(b) a list of approved umoiis. 

For form see appendix. 

13. (1) Any union which has for the whole of the period of three 
Application for registration, moiiths Hcxt preceding the date of its so applying 
under this section a membership of not less than fifteen per cent, of 
the total number of employees employed in any industry in any local 
area may apply in the prescribed form to the Registrar for registra- 
tion as a Representative Union for such industry in such local area^ 

(2) If in any local area no Representative Union has been 
registered in respect of an industry, a union which has for the whole 
of the period of three months next preceding the date of its so apply* 
ing under this section a membership of not less. than five per cent. 
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of the total number of employees employed in such industry in the 
said area may apply in the prescribed form to the Registrar for regis- 
tration as a Qualified Union for such industry in such local area, 

(3) If in any local area, neither a Representative Union nor a 
Qualified Union has been registered in respect of an industry, a 
union having a membership of not less than fifteen per cent of the 
total number of employees employed in any undertaking in such 
industry in the said area and complying with the conditions specified 
in section 23 as necessary for its being placed on the approved list 
may apply in the Prescribed form to the Registrar for registration as a 
Primary Union for such industry in such local area. 

Lej^fslative Changes. 

There have been far-reaching changes in the law relating to registration 
of unions. It has been thoroughly overhauled. Under the Bombay Industrial 
Disputes Act there was a provision for recognition of unions by the employers. 
That has been done away with. Also the perctmtage of inernhership necessary 
for being registered as Reprefenfalive Union has been reduced from 25 per- 
cent. to 15 per cent, of the total number of employees. The qualifying period 
has been decreased from 6 month-? to 3 months. Tlie provision for Primary 
Unions is newly introduced. Industrial Unions and Departmental Unions under 
the Bombay Industrial Disputes Act have been done away with. “ The range 
of activities of a registered union is enlarged by enabling it to act as a 
representative on behalf of non“menil)ers who may choose such a union for 
the purpose of representing them in any proceeding ' ( Statement of 
Objects and Reasons. ) 

Representative Union: Qualified Union: Primary Union, 

Under the scheme of the Act, provi.sioii is made for registration "of 
unions either as a ReprcsSciilalive Union, Qualified Union or a Primary 
Union. Any union having a me.mbership of not less than 15 per cent, of the 
total number of employees employed in any mfi/sfry in any local 
area may get registered as a Representative Union. In absence of any 
such Representative Union in respect of an industry in any local area a 
union which has a membership of not less than five per cent, of the total 
number of employees employed in the industry in any hxal area may get 
registered as a Qualified Union for such industry in such local area; In 
absence of both a Representative Union or a Qualif ed Union in respect of 
an industry in any local area a new catagpry of Primary Unions has * been 
introduced by this Act. A union which has a membership of not less than 15 
per cent, of the total number of employees employed in any UNDERTAKING 
in the industry and which complies with the conditions specified in Section 
2) as necessary for being placed on the approved list, mny get registered as 
a Primary Union for such INDUSTRY in such local area. Note that both 
Representative and Qualified Unions must have as members a percentage of 
the total number of the employees IN THE INDUSTRY in the lopat area, a 
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Primary Union must have a memberbh'p of not less than 15 per cent* of the 
total nurnhsr of the* employees IN AN UNDERTAKING. The conditions 
regarding Primary Union are more btringenf. Note also that all these unions 
including the Primary VJniori are the unions for the industry in a local area. 
When there is a union registered as a representative union, no union can be 
registered as a Qualified Union or a Pri nary IJaion and only when there is 
no Representative Union then only a Qualified Union C 3 n he registered and 
only in absence of Representative and Qualified unions a Primary Union 
can be registered. Also mark that there can be only one Registered Union at 
a lime in an industry in a local area, t^ven if there are two unions fulfilling 
the conditions necessary for being registered in the same catagory (say as a 
Representative or Qualified Un?ori ) then <>ne bavinj the larger membership 
shall be registercuh and if one iiiiion has already been registered, then one 
having larger memtisrsbip uiay apply to have the registration of the former 
cancelled and the registralmu will be, on proof thereof be cancelled. The 
scheme of the Act is that tii<=rc should l>e only one union t«)acta'ii representa- 
tive of the employees. 

Note also that a union mentioned in this chapter rniisl have been 
necessarily registert'd und^r the Indian Trade Unions Act 1926. The pro- 
visions of this section relate to the registration under this Act. 

Registration under this Act confirrs various rights on thi unions in 
connection with the representations on behalf of workers. For the rjght to 
act as representative of workers see Section 30 of the Act. For the form 
of application under sub-sectians (1) (2) and (3) of Section 13, 

see Forms. 

14. On receipt of an application from a union for registration 
Registration of Union. Under Scctioti 13 and OH payment of the fee pres- 
cribed. the Registrar shall, if after holding such inquiry as he deems 
fit he comes to the conclusion that the conditions requisite for regist- 
ration specified in the said section are satisfied and that the union 
is not otherwise disqualified for registration, enter the name of the 
union in the appropriate register maintained under section 12 and 
issue a certificate of registration in such form as may be prescribed: 

Pirovided;- 

Firstly, that in any local area there shall not at any time be 
more than one registered union in respect of the same industry: 

Secondly, that in any local area the Registrar shall in respect 
of an industry register a union fulfilling the conditions necessary for 
:* registration as a Representative Union in preference to one not 
fulfilling the said conditions, and failing such a union a union fulfill- 
ing the conditions necessary for registration as a Qualified Union in 
preference to one not fulfilling such conditions: 
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Thirdly, that where two or more unions fulfilling die condi 
tions necessary for registration apply for registration in respect of 
the same industry in any local area, subject to the provisions of the 
proviso, the union having the largest membership of employees 
employed in the industry shall be registered ; 

h'our/hly that the Registrar shall not register any union 
If he is satisfied that the application for its registration is not made 
/fona fide in the interest of the employees but is made in the interest 
of the em|)loyers to the prejudice of the interest of the employees. 

COMMENT, 

As staled in the notes on section 13 there shall not be more than one 
registered union in a local area for an industry. The second proviso lays 
down the order of preference for the registration of the three categories of 
the unions specified in Section 13. The order of preference for the registra- 
tion is as follows:- 

( I ) Representative Union. 

( 2 } Qualified Union. 

( 3 ) Primary Union. 

When two or more unions of the same category, otherwise fulfilling the 
conditions for registration, apply for being registered in respect of the same 
industry in any local area the union having the largest membership of the 
employees in the industry shall be registered. 

Inquiries Under this Chapter are Judicial Inquiries. 

Under section 16 (corresponding to Section 118 of thia Act ) the 
Registrar i.s given the same powers as are vested in the Court under Civil 
Procedure Code for the procedure for conducting inquiries. Such inquiries 
are therefore of a judicial nature and must be held in the presence of the 
parties whose interests may be affected by the order of the Registrar.^ 

These remarks apply to the inquiries under Section 14. 15. 16 and 17 
held by the Registrar. 

For the fees to be paid and the form of certificate of regirtration to 
be issued see rules. 

15. The Registrar shall cancel the registration of a 

Cancellation of registration. uniOn* '* 

(a) if the Industrial Court directs that the registration of such 
union shall be cancelled ; 

(b) if after holding such inquiry, if any, as he deems fit> he 
is satisfied - 


1. The Bharat Spinning Wcavnig Cc. 
I /III. Vs GlRNl Kamgar Sangh HuWi. Appeal 


No. 1/1945 Bombay Labour Gasette (Murdi 
1945) Vol 24 Page 417^ 
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( i ) that it was registered under mistake, inisrepFCSCat^"' 
tion or fraud ; or 

( i i ) that the membership of the union has for a continuous 
period of three months fallen below the minimum required under 
section 13 for its registration ; 

Provided that where a strike or a closure not being illegal 
strike or closure under this Act in an industry involving more than a 
third of the employees in the industry in the area has extended to a 
period exceeding fourteen days in any calendar month, such month 
shall be excluded in computing the said period of three months. 

Provided further that the registration of a union shall not be 
cancelled under the provisions of this sub -clause unless its member* 
ship at the time of the cancellation is less than such minimum ; or 

( i i i ) that the registered union being Primary Union has 
after registration failed to observe any of the conditions specified in 
section 23 : or 

( iv ) that the registered union is not being conducted bona 
fide in the interests of employees but in the interests of employers 
to the prejudice of the interest of employees ; or 

( V ) that it has instigated* aided or assisted the commence- 
ment or continuation of a strike which has been held to be illegal ; 

XVI of 1926, (c ) if its registration under the Indian Trade 
Unions Act. 1926, is cancelled. 

COMMENTS. 

This Section corresponds to section 9 of the Bombay Industrial Dis- 
putes Act. There have been some changes. The important changes are ( a ) the 
insertion of sub-clauses ( b ) ( iii). ( b ) ( v ) and sub-clause ( c ), which 
are totally new. Under sub-clause ( b ) ( i i ) it is provided that the union 
whose membership has fallen below the minimum for a continuous period of 
3 months and whose membership is below the minimum at the time of 
cancellation shall have its registration cancelled, while under clause ( b ) of 
Section 9 of the Bombay Industrial Disputes Act, it was sufficient for 
cancellation of registration that the membership was less than the minimum at 
the date of the application for cancellation. Under the Bombay Industrial 
Disputes Act the application for cancellation could be made only by an 
employer or a union concerned with the industry or occupation in which the 
members of the union, the registration of which is sought to be cancelled, are 
employed. This provision has been deleted in this Act. 

16« (1) If at, any time any union (hereinafter in this section 
Registration of another union in referred to as applicant union ) makes an 
place of auftingreghterea onion, application to the Registrar for being registered 
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in place of tlie union alreiJy registered ( liereinaFter in this section 
referred to as Registered union ’’ ) for an industry, in a local area, 
on tlie ground that it has a larger membership of employees employed 
in such industry the Registrar shall call upon the registered union by 
a notice in writing to show cause within one month of the receipt of 
such notice why the applicant union should not be registered in its 
place. An application made under this subsection shall be accompa- 
nied l>y such fee as may be prescribed. 

( 2 ) 1 he Registrar shall forward to the Labour Officer a 

copy of the said application and notice. 

if) II, on the expiry of the period of notice under sub- 
section ( I ), alter holding such inquiry as he deems fit, the Registrar 
comes to the conclusion that the applicant union complies with the 
conditions necessary for registration specified in section 1 i, and that 
Its membership was, during the whole of the period of three months 
iminediately preceding the date of the apjjlication under this section 
larger than the membership of the registered union, he shall, subject 
to the provisions of section 14 register the applicant union in place of 
tlie registered union. 


LI- L application made under this section shall be 

published in the prescribed manner not less than 14 days before the 
expiiy of the period of notice under sub-section ( 1 ), 

COMMENT. 
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( 2 ) A union the registration of which has been cancelled on 
any other ground shall not. save with the permission of the Provincial 
Government, be entitled to apply for re-*registration, 

COMMENTS. 

This Section corresponds to section 13 of the Bombay industrial Dis* 
pules Act, There are some changes. 

It makes provision for the re-registMlion of nnions whose registration 
has been cancelled under section 15. The Union whose registnilion has been 
cancelled oii the ground tint it was registered under :i mistake or on the 

ground that its membership has fallen below the miiniiun required under 

section 13 can apply for re'-registrntioii at any time after three months 

from the date of cancellation. The Ujioii wdiose registration is cancelled on 
any other ground than those m.mtioiied above shall he required to take the 

previous permission of tlia Provincial (jovernrijcnl bdore ap|)lying for 
re-registration, 

18. Notwithstanding anything contained in any law for the lime 

Lml)ility of union oi mcinl»cis being in forcc, the cancellation of the registration 
not relieved l»y cancellation, uiiion shall not relieve the union or any 

member thereof from any penalty or liability incurred under this Act 
prior to such cancellation. 

19. Every registered union shall submit to the Registrar on 

Pci iodical reti'nis to lx* ^ub j^uch datcs and ill siicli iiiannev as may be prescri- 
mitted Id Ri^istrar. bed, periodical returns of its membership. 

For the dal?s on v/hich and tli» manner in which ihe relurns shall be 
submitted sec rules. 

20 (1) Any party to a proceeding before the Registrar may 

Appeal to induMriulCmrt witliiii 30 days from the date of an order passed 
from order of Rtgistrai [^y Registrar unJcr this Chapter, appeal 

cancelliuK registration. against such ofder to the Industrial Court: 

Provided that the Industrial Court may for sufficient reasons 
admit any appeal made after the expiry of such period. 

(2) The Industrial Court may admit an appeal under sub- 
section (1) if on a perusal of the memorandum of appeal and the 
decision appealed against it finds that the decision is contrary to law 
or otherwise erroneous. 

Legislative Changes. 

This section corresponds to section 18 of the Bombay Industrial Dis- 
putes Act. Under that Act a person entitled to appear before the 
Registrar could appeal while under this Act *' any parly to a proceeding 
before the Registrar '* can appeal. 
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Can an Employer Appear or Appeal ? 

Under section 17 of the Bombay Indtiitrial Disputes Act, every employor 
in the Industry concerned and every ^representative of the employees whbse 
interests may be affected were entitled to appear at any inquiry made by the 
Registrar. There is no corresponding provision under this Act. It seems 
therefore, by reason of the deliberate deletion of the provisions of section 17, 
tbit nn employer is not entitled to appear in a proceeding under this chapter 
nor would he be entitled to appeal under this section. • 

Marginal Notes Wrong. 

'* It may be observed that marginal note to thin section is not in cen- 
formity with the provisions of the section itself. While the niargmai note 
speats oi appeals from the order of the Registrar cancelling registration of unions, 
the sieclion itself provides for appeals against any order passed by the Registrar 
under this chapter. The marginal notes cannot control the olear provisions of 
the section itself. Therefore all orders of the Registrar under this chapter are 
appealable.' 


discrepancy between the marginal notes and the section existed under 
the Bombay Industrial Disputes Act and tbs above decision was under that 
Act. In spite of ibis clear ruling of the Industrial Court and the undoubtedly 
patent defect, the same wrong marginal notea remain unaltered. It is rather a 
case of slovenly legislation. 

21. Every order passed under Section 14. 15 or 16 and 
Pubiitaiion of order, eveiy Order passed in appeal under section. 20 shall 
be published in the prescribed manner. 


For the manner of publication of orders see rules. 

22. Subject to the foregoing provisions of this Chapter, a 
e«istiauon i.f union for m m; union may in the prescribed manner be registered 
o^ai area industry for more local areas than one. 

For the manners of registration of a union for more local areas than one 
see rules. 


Appeal 1/1945 Bombay Laboui Gaeette. {March 
1945) Vol. 24 Paga 417. 


f Spinning anU Weaving 0>. 

Ltd. Vs. The Sarni Kamdar Sangh, Hnbli. 



CHAPTER IV. 

Approved Unions, 


f 


“ Government seeks to achieve its declared object of facilitating the 
organisation of labour by creating a list of approved unions...* 

An approved union is invested with substantial privileges but is also 
required to undertake a corresponding set of obligations in the interests of the 
stability and the progress of sound trade unionism * 

** Provision is made for the maintenance of a list of approved unions 
and: all unions that satisfy among others, certain conditions regarding the 
regularity of meetings of the executive committee. Government audit of their 
accounts and the avoidance of t*esort to strikes so long as means of settlement 
and conciliation are available under the Act. will be placed on the list. 
Approved unions will derive substantial advantages under the Act including 
the right of inspecting any place where their members work, collecting union 
dues on the employer s premises and legal aid at Government expenses in 
important proceedings before the f^abour Court and the Industrial Court*'. 
( Statement of Objects and Reasons. ) 

23. (1) On an application being made in the prescribed form. 

Afiproved list: maintenance of : \yy ^ union for being entered in the approved 
Conditions for beifiR entered in the Registrar may after holding such inquiry 

as he*deems fit enter the union in such list if*he is satisfied that the 
union has made rules, that the provisions of the said rules are being 
duly observed by the union, and that the rules provide that- 

( i ) its membership subscription shall be not less than four 
annas per month ; 

( i i ) its executive committee shall meet at intervals of not 
more than three months : 

( i i i ) all resolutions passed, whether by the executive coni’ 
mittee or the general body of the union, shall be 
recorded in a minute book kept for the purpose; 

(iv) an auditor appointed by Government may audit its 
accounts at least once in each financial year ; 

( V ) every industrial dispute in which a settlement is not 
reached by conciliation shall be offered to be submitted 
to arbitration, and that arbitration under Chapter XI 
shall not be rdfu^ by it in any dispute ; 
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( vi ) no strike shall be sanctioned or resorted to by it unless 
all the methods provided by or under this Act for the 
settlement of an industrial dispute have been exhausted 
and the majority of its members vote by ballot in favour 
of such strike : 

Provided that the Registrar shall not enter a union in the 
approved list if he is satisfied that it is not being conducted. . 

/ide in the interest of its members, but to their prejudice. 

Explanation.- "Member” for the purposes of clause (vi) 
xvi of 1926 means a member of the union for the purposes- of 

the Indian Trade Unions Act. 1926. 

(2) The Provincial Government may by notification in the 
Official Gazette direct that in the case of any union or class of 
unions specified in the notification the membership subscription may. 
subject to a minimum of two annas per month, be less than four 
annas. 

(3) Notwithstanding anything contained in sub-section (1) 
there shall not at any time be more than one approved union in 
respect of any industry in a local area. 

(4) Any union complying with the conditions specified in 
sub-section (1) and having a larger membership in an industry in a 
local area than an approved union for such industry shall on applica- 
tion in that behalf be entered in the approved list in place of such 
approved union. 

COMMENTS. 

This chapter cuts a totally new ground and provides for a totally new 
class of unions called approved unions. Those unions which satisfy the con- 
ditions laid down in sub-clause ( 1 ) would be entitled to be placed in the 
approved list 

We have seen in Chapter III which deals with registration of unions 
that there are three categories of unions so far as registration of unions under 
this Act is concerned: Representative. Qualified and Primary. We have also 
seen that there can be only one Registered union at a time in any local area in 
respect of an industry. The registration under the Act gives rights to 
represent the employees and has been meant for that purpose. Now this 
chapter makes provision for the * approved unions'. It should be marked that 
any union whether registered under this Act or not can apply for being put 
on a list of approved unions. It is not necessary that the union applying for 
being put on an approved list must be necessarily registered under the provisions 
of this Act. It is sufficient that a union applying under this chapter satisfies 
the conditions laid down in section 23. Thus when there is a union registered 
under this Act in respect of an industry for a local area and if it does not 
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apply for registration as an appioved union under this chapter or is not 
eligible to apply as approved union, any other union in the locality which is 
a union registered under the Indian Trade Unions Act can apply for being placed 
on the approved list. 

The result would be that such a union would ba and the registered 
union would not be entitled to all the privileges conferred upon it under 
this Chapter. Df course an approved union, if it is not also a registered 
union, will not get the rights and privileges of a registered union under the Act 
including the right to represent the employees. Mark that there can be 
only one approved union in respect of an industry in a local area. If there 
are two unions applying for being placed on the approved list, the union 
having the larger membership of employees in an industry in a local area shall 
be entered in the approved list provided it satisfies the conditions specified in 

section 23. 

For the form of application see rules. 

24. The Registrar shill remove a union from the approved 

Removal from approved list jf registration Under the Indian Trade 

Unions Act, 1926, is cancelled, and may also so remove a union if 
after holding such inquiry if any as he deems fit. he is satisfied 
that it- 

( i ) was entered in the list under mistake, misrepre- 
sentation or &aud, or 

(ii) has, since being included in the approved list, failed to 
observe the conditions specified in section 23. 

25. Such officers of an approved union as may be authorised 
Right, of Officers of approved Jjy rules made in this behalf by the Provincial 

Government shall, in such manner and subject to 

such conditions as may be fire^ribed, have a right, and shall be 

petruiitted - by the employer concerned- 

(a) to collect sums payable by members to the union on the 
premises where the wages are paid to them : 

(b) to put up or cause to be put up a notice board on the pre* 

mises of -the undertakings in which its members are employed and 
affix ‘or . cause to be affixed notices thereon : 

(c) for the purpose of the prevention or settlement of an indu- 

stiiai dispute-i 

.^i) tp.'-hold discussions on the premises of the undertaking 
with the employees concerned who are the members of 

, ,, the unicn ; 
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(ii) to meet and disciHS with an employer or any peraOT 
appointed by him for the purpose the grievances of its 
members employed in his undertaking : 

(iii) to inspect, if necessary, in any undertaking any place 
where any member of the union is employed. 

COMMENTS 

For the officers who may he authorised and the manner in which 
and conditions subject to which the rights under this section shall be authorised 
see rules. 

26. (l) An approved union entitled to appear:- 

Lcxal aid iM ajiproml unions (jj) before a Labour Court in a proceeding for 
at Government expense* in determining whether a strike, loch-out or change 

important proceerlinga. Jg illegal. Or 

(h) before the Industrial Court in a proceeding involving in 
the opinion of the Court an important question of law or fact, 

may apply to the Court for the grant of legal aid at the 
expense of the Provincial Government. 

(2) A copy of every application made under sub-section (1) 
shall be sent to the Registrar with the least practicable delay. 

(3) The Court to which an application is made under sub- 
section (1) may fix for the hearing of the application a day of which 
at least three days clear notice shall be given to the Registrar. 

(4) On the day fixed or as soon thereafter as may be con- 
venient, the Court shall examine the witnesses, if any, produced by 
the union and the Registrar, and may also examine the officsers of 
the un'on. and shall make a memorandum of the substance of such 
evidence. 

(5) The Court may after considering the evidence adduced under 
Sub-clause (4) either grant or refuse the application. 

(6) The Provincial Government may in consultation with the 
Industrial Court proscribe the fees for legal advice to, and appearance 
on behalf of a union before a Court. 

( 7 ) For the purpose of this section, legal aid included advfca 
to the union and the appearance before a Court of a legal practitioDer 
on behalf of the union. 

For the fees prescribed under sub-wetion (6) of «ediiea 86 see rales. 



CHAPTER V. 

Repr$s$ntativ$$ of Employers and Employees^ and appearanct on t'eir 
• behalf- 


* * * This chapter deals with the reprejentation of employers aod employees. 
The scheoie of the Act is that the employers and the employees should settle 
the disputes between them by agreement, conciliation and arbitration as far as 
oossible. But there may be a number of employers in any industry and there 
will always be numercus employees, and it wilt b^ difficult, nay, next to 
npossible. to negotiate with each of them. Therefore there must bi some one 
to act on behalf of them, to enter into agreement, settlements or submissions 
to arbitration ; in short, to represent them in the proceedings under the Act. 
This chapter lays down rules for the representation of the employers and 
employees. 

Recoiinition oi combination 27. (1) The Provilicial Government may 

of employers as aasocintion a . . . i i 

of employers. rroni time to time by notirication in the UJiicuil 

Gazette :~ 

(a) recognise any combination of employer.*; in an industry 
whether incorporated or not as an association of emplo* 
yers for the purposes of this Act, provided that one of ■ 
the objects of such combination is the regulation of 
conditions of employment in the industry ; 

(b) withdraw any recognition granted under clause (a) : 

Provided that no recognition shall be withdrawn unless an oppor- 
tunity has been given to such association of employers to be heard. 

(2) In any piroceeding under this Act an association of emplo- 
yers shall be entitled to represent — 

(a) any employer who is a member of the association ; 

(b) any employer connected with the same industry not 
being a member of the association, who has intimated in 
writing to*the prescribed authority that he has agreed to be 
represented by the association in such proceeding ; 

and any notice or intimation given by or to such association shall 
be deemed to have been given by or to every employer it is entitled 
to represent. 

.(3) Where more employers than one are affected or under any 
of the provisions of this Act deemed to be affected, and m associa-* 
iiiii^yeni «:4aider eab-fae^ (2) enticed to represent all. 
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of them, the rvipresentative determined in the prescribed manner shall 
be entitled to act as their representative, 
lei^islative Chaages. 

This section corresponds to section 74 of the Bombay Industrial Dis- 
putes Act, but the provisions of this section are made exhaustive. 

Representation of Employers. 

An association of the employers recognised by the Provincial Govern- 
ment under sub^section ( I ) of section 27 would be entitled to represent • in 
any proceedings under this Act ( 1 ) its members and ( 2 ) those non-members 
who have intimated in writing to the prescribed authority that they have 
agreed to be represented by such association in such proceeding. 

If there is no association of employers entitled to represent the employers, 
then the representative shall be determined in accordance with the rules 
prescribed under the Act. 

28. (1) Where there is no Representative Union in respect 

Election o- representatives oi Jndustry in any local area, the employees 

employees [n undertaking in the industry and in each 

occupation therein tniy. ip the prescribed manner, elect five persons 
from among themselves to represent them for the purposes of this 
Act : 

Provided that no such persons shall be elected for any 
occupation the number of employees in which doos not exceed ten. 

(2) The persons, if any, elected under sub-section (1) shall 
function in such manner as may be prescribed. 

(3j Within twelve months from the date on which an election 
under sub-section (1) is held, and within each succeeding twelve 
months thereafter, a fresh election shall be held ; 

Provided that any person may be re-elected at any such 
election. 

(4) The employees may in the prescribed manner recall any 
or all of the persons elected under sub-section (1 ) or (3), 

(3) Vacancies in the number of the persons elected under sub- 
section (1) or (3) shall be filled by election in the prescribed 
manner. 

Elected Representatives of Employees. 

This section provides for the election of the representatives of the 
employees. Such election is to be made only when there is no Representative 
Union in respect ot an industry in any local area. For when theie is a 
Representative Union in respect of m induitiy in a Icoalearea^^vlhe Represea- 
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tative Union is entitled to represent a'l the employees in the industry in such 
local area under section 30 of the Act and therefore it would not he 
necessary to elect representatives of the employees when there is a 
Representative Union. 

These representatives of the employees are to be elected in the manner 
prescribed by the rules under this Act. There are to be annual fresh 
elections of representatives. This is a notable departure from the provisions 
of ths Bombay Industrial Disputes Act. Under that act the repi^sentatives 
were elected only for a particular dispute and once the dispute was over they 
were functus officio and for a new dispute or act, a fresh election was 
necessary. The industrial Court had held that the eiecieil representatives were 
not a sort of standing committee of workers.' 

“ But under this Act annual election of representatives of employees is 
provided for in lieu of the present system of election of representatives for a 
particular dispute only * ( Statement of objects and Reasons). Under this Act 
they would be a sort of a Standing Committee of Workers. 


Under the Bombay Industrial Disputes Act it was held that if an 
elected representative of the employees leaves service he will not be able to 
act as a representative of employees. For a representative of employees must 
be an employee who continues to be so throughout the proceedings. An 
employee can represent other employees only so long as he himself continues 
and remains an employee. 


It was also held if there is a vacancy in the elected representatives, 
such vacancy among them must be properly filled up and the remaining 
representatives cannot act as such unless such vacancies are filled up. It 
may be open to the workers to elect any representatives who may not be more 
than five but if after the five representatives are elected, any vacancies occur 
among them, the remaining representatives cannot act as the elected represen- 
tatives of the workers in as much as the workers had appointed the five 
persons as a body in whom they had confidence as their representatives. In 
a reference which came before the Court, it was observed as follows : 

There is some force in the contention of the mills that the represen* 
tatives must act jointly. Some of the representatives that may have died or 
left service may have been the most trusted representatives, and the remaining 
representaUves can then hardly be said to be the real representatives of the 
etnployees [ Labour Cazette ( Sept. 1944.) page 55 ] . We adhere to the 
same view.* * 


It seems the principles laid down in the above decision are good law 
under this Act also. 


1 . In the matter of termination of a 
Registered Agreement dated 9-1-1942 by the 
elected representatives of the Podar Mills Co. 
Ltd, Bombay Labour Gaxette ( Sept. 1944 ) 


Vol. 24 Page. 55 

2. The Tata Mills Ltd. Vs. The Govern* 
ment Labour Officer, Appl. no, 1/1946 Bombay 
Labour Gasettc (July 1946) Vol. 25 Page. 855. 
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An application for a declaration that the opponoRta are not the mprea- 
entatives duly elected of the employees and an injunction reatratning dieni 
from representating themselves as representatives can not be entortauied^^ 

For the manner in which the* personsTare to be elected under sub-* 
section (J ), recalled underrsub‘-*section ( 4 ), the period for which they shall 
function and the manner, in which the vacancies shall be filled up under 
section 28 ( 5 ) see rules. 

29. Any act or decision of the majority of the persons elected 
Artordecm(mofmajoii|y tr. xxndev scction 28 by any employees shall be 

bo fleeined to he act or dt ci- - - , I • • II 

si«in of all. deemed to be the act or decision or all the 

persons so elected by them. 

1*10 The following shall be entitled to act in tbe order of 
Rcprescniativcofcmiiloyeci. preference specified as the representative of 

employees in an industry in any local area— 

(i) a Representative Union for such industry ; 

(ii) a Qualified or Primary Union of which the majority of 
employees directly affected by the change concerned are 
members ; 

(iii) any Qualified or Primary Union in respect of such 
industry authorised in the prescribed manner in that 
behalf by the employees concerned ; 

^iv) the Labour Officer if authorised by the employees 
concerned ; 

^ (v) the persons elected by the employees in accordance 

with the provisions of section 28 or where the proviso 
to sub-section (1) thereof applies, the employees 
themselves ; 

[ vi) the Labour Officer : 

Provided — 

firstly, that the persons entitled to act under clause (v) may 
authorise any Qualified or Primary Union in respect of such 
industry to act instead of them : 

Secondly^ that where the Labour Officer is the representative 
of the employees he should not enter into any agreement under 
section 44 or settlement under section 58 unless the terms of such 

I. m* Silver Colton Milk Co. Ltd. V*. Appl. na 3S/I942 BomUy Labour Gmtte 

Tli*s Goveroment Labour Offim, Ahmediihnd. (Aq}^, 194^) Vq|, Page. 1|94. 
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agreement or settlement, as the case may be, are accepted by them 
in the prescribed manner : 

Thirdly y where in any proceeding the persons entitled to act 
under clause (v) are more than five, the prescribed number elected 
from amongst them in the prescribed manner shall be entitled to act 
instead 

Lejgrfslatfve Chan^y^es. 

The corresponding section under the Bombay Industrial Disputes Act was 
section 3 ( 29 ). It was included in the section dealing with dsfinitions under 
that Act. It has been now allotted a special section and there have been far 
reaching and substantial changes and they h.ive been noted in the coninenlft 
i)elow. 

Proviso { 2 ) to this section embodie.s ^ubstanlially tin provisions of 
section 31 and section 35 f 5 ) of the Bombay Industrial Disputes Act. 

Scope of the section. * 

This section lays dov^^n the order of preference of those entitled to 
represent the employees One standing higher up in the order is entitled to 
act as a representative to the exclusion of those standing lower in the order. 

This is H very important section of the Act and determines who would 
be entitled to act as representative of employees under the Act. The repre- 
sentative of the employees has got substantial rights and privileges unde?r 
the Act. 

Kepresentative Knion. 

The first and foremost in the order of prcferoiico for those entitled lu 
represent the employees is the Representative Union. It represents all . the 
employees in an indi^try in a local area. Note that it repr:;sents all employees 
including those who are not its members A Representahve Union must have 
a membership of not less than 15 per cent of the total nunber of employees 
in an industry in a local area and thus only a minority of tlie total employees 
(of course not less than 15 p^r cent.) may be its members, yet by virtue of 
this section it is entitled to act as a representative of each and all enployees 
whether they are its members or not. in the indu-stry in such local area. 

This is a special privilege given to a Represimtative Union under 
the Act. 

Under Section 3 (29) of the Bombay Industrial Disputes Act. a Repre- 
sentative Union could not act as a representative of the employees, only if 
some of the employees directly affected by the change were its members. That 
provision is deleted in this Act. Under this Act a Representative Union can 
act as a Representative of the employees even if none of the employees 
directly affected by the change is its member. Ordinarily a trade union can 
represent only its members but by virtue of section 30 (1) a Representative 
Union is entitled to act as a representative not only of its members but also 



50 


THE BOMBAY INDUvSTRIAE RELATIONS ACT 


[ SEC. SO 


of all other non-inember employees in the Iccal area. And as a reprentative 
of the employees it can send or receive notices on their behalf, enter into 
agreements, settlements, he party to submtssionsr arbitrations and award and 
these will be binding upon all the employees in the industry in such local area. 
The Representative Union has a special place in the scheme of the Act. A 
Representative Union represents not only the present employees in the industry 
in the local area but also represents the persons who may be employed in 
future and an agreement etc. to which a Representative Union is a parly 
would be binding upon them and they would be entitled to the benefit thereof/ 

Representation of employees. 

The Textile l^abour Association Ahmedabad as the Representative Union 
gave a notice of change for increase in wages ; the conciliation proceedings 
pursuant to this notice failed and -terminated on 10-2^40. Thereafter workers 
of some mills went on strike for substantially the same demand of increase in 
wages though in spite of the exhortations of the Textile Labour Association 
not to resort to strike. In the proceedings taken by the mills to declare it to 
be an illegal strike it was contended on behalf of thh mills that no notice of 
change was given by the workers who went on strike. It was held overruling 
the contention that the Textile Labour Association being a Representative 
Union was the representative of all employees in the industry at Ahmedabad 
including the opponents and therefore notice of change given by the Textile 
I..abour Association was given on behalf of them and therefore the strike 
having been commenced after the conciliation proceedings were over was not 
illegal. 

Notice to employees. 

The Representative Union being a representative of all employees, a 
notice served upon the Representative Union must be deemed to be a notice 
served on all the employees in the industry.'^ 

Sub-clause 11. 

A Qualified or Primary Union can act as a representative in the following 
circumstances. 

(1) When there is no representative union and 

(2) When majority of employees directly affected by the change conce- 

rned are its members. 

(3) When elected representatives of the employees authorise it to act 
instead of them. 


1. Government Labour Officer Ahmedabad (April 1940) Vol. 19 Page 686. 

Vs, Ananta Mills Co. Ltd. Appii. No. 33/1941 3. The Textile Labour Association Ahmeda* 

Bombay Labour Gaxelte. (Oct. 1941) Vol. 21 bad. Vs. The Shri Ambica Mills G». Ltd. No, 

153. 1 and 2. Appn, No. 55 and 56 of 1940. 

2. The Ahmedabad Mill Owners* Associa- Bombay Labour Gaxette. (Jan. 1941) Vol. 

tioii Vs. The Mill Kamdar Union Ahmedabad. 20 Page 351. 

Appn. No, 3/1940 Bombay Labour Gaxette 
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Majority of employees affected are its members. 

Under section 3 (29) (1) of Induslrial Disputes Act, a registered 
union could be a representative of the employees if “the majority of 
employees directly affected by a change are its members ’ which are words 
exactly similar to the words used in section 39 (11). These worls were 
interpreted in the following case ; “In ascertaining who is the representative of 
employees it is not necessary to see what proportion of the total number of 
employees is affected by the change. One has got to make the employees 
directly affected by the change as the basis or unit for computing and if 
majority of the members comprising that unit are menhirs of a registered 
union then the registered union would be a representative of the employees.' 

Sub-clause IV 

When the nuaiber of elected representatives is more than 5. thin these 
persons have to elect from among them persons to act as representatives. 
Rules under the Act provide for such election. 

Labour officer. 

The Labour Officer represents in the last resort all the e nployees in an 
industry in a local area.^ 

Therefore whenever the employer has to give an intimation to e nployees 
in general, the only person to whom 'he can give inti nation is the Labour 
Officer in absence of any one having a preferential right of acting as a repre* 
sentative of employees.® 

The Government Labour Officer is the representative of the employees. 
Thus where it was contended that the mills could not serve the notice of 
discharge personally on the employee, held that the notice should have been 
sent to the Labour Officer, he being the representative of the employees.* 

In an application for a declaration that a strike was illegal, it was 
contended that all the employees who had gone on strike should have been 
made parties. The Government Labour Officer had been made a party. Held 
that the Government Labour Officer was a representative of the employees as 
there were no elected representatives of the employees ® 

For the manner of authorising a Qualified or a Primary Union under 

clause (III), for the manner of accepting the terms of an agreemjnt or settle- 

ment under proviso two and for the number of representatives and the 

1 The Textile Labour Association AHmeda- 1940 Bombay Labour Gazette ( March 1940) 

bad. Vs. The National Mills. Co. Ltd. Appn. Vol. 20 Page. 592. 

No. 63/1940 Bombay Labjur Gazette (April 4. Nuricban Mirlchan Vs. Ahmedabad New 

1941 ) Vol. 20. Page 633. Textile Mills Co. Ltd. Appn-No. 72/1943 

2 The Textile Labour Association Ahmeda" Bombay Labour Gazette. (Oct. 1944) Vol. 24 

bad Vs. The Sbree Ambica Mills C.>. Ltd. Nos. Page 107 

1&2 Appl No 55/1940 Bombay Labour Gazette 5. The Niranjan Mills Co. Ltd. Surat Vs. 

(Jan. 1941) Vol 20 Page 351. The Government Labour Officer and others. 

3. The Mills Owners' Association Bombay Appn. No. 73/1943 Bombay Labour Gazette 

V«* Baboo Shamji and others. Appn. No. 2/ (Dec. 1943) Vol, 23. Page 273. 
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manner of their elections under proviso three to section 30, see rules* 

il. Notwithstanclinj; anything contained in this Act, a registered 
Cell*, n urn.) .s t.r contimit representative union entitled under the Bombay 
Inciastrial Disputes Act 1938, to act as a reprc' 
sjiititive of employees immediately before the application of this 
Act to tlie incliscry concerned shall con^iriie to be so entitled for a 
period of six months from the date of its application thereto or until 
a representative of employees becomes entitled to act as such under 
section 30, whichever is earlier 


bxplanatjon : For the purposes of this section the expression 
Horn XXV 1^38 registered union and ‘‘ representative union 
hive the meininjs respectively assigne 1 to then in the Bombay Indu- 
strial Disp.Jtes Act, 1938. 

>2. {1} A Conc/liator may, if he considers it to be necessary 

/v,suns u .o rrtiiv for the pfopcr discharge of his functions permit 

w i.r..cee<i.n«s any individiiaK whether an employee or not, to 

appear in any proceeding before hiiri, 

(2) The provisions o! s.ib*-section (I) shall apply so far as may 
be to a Board, an Arbitrator, a Labour Court and the Industrial Court. 

33. NocwitlistanJiiig anything contained in any other provision of 
this Act, an employee shall be entitled to appeur tliroiigli any person. - 

Rcpr..nuationofe.piuye. proceediiigs before the Industrial Court; 

(b) in proceedings before a Labour Court for deciding 
whether a strike, lock-out or change or an order 
passed by an employer under the standing orders is 
illegal; 


(c) 111 s icli other proceedings as the Industrial Court may, 

on application made in that behalf, permit* 

Pr<)vi le 1 th it a le|ul practitioner shall not be permitted under 
clnse (c) to appeir in any proceeding under this Act except before 
a Libuir Coirt or the Industrial Court. 



CHAPTER VI. 

Powers and duties of L ibour Officer, 


34. (1) A Labour Officer shall exercise the powers con- 

Wsanaauties ot Labour imi>0^ed On him 

by or under this Act. 

(2) For the purpose of exercising such powers and performing 
such duties a Labour Officer may, subject to such conditions as may 
be prescribed, at any time during working hours, and outside working 
hours after reasonable notice, enter and inspect- 

(a) any place used for the purpose of any industry; 

(b) any place used as the office of any union; 

(c) any premises provided by an employer for the residence 
of his employees, 

and shall be entitled to call for and inspect all relevant docu- 
ments which he may deem necessary for the due discharge of his 
duties and powers under this Act. 

(3) All particulars contained in or infor/naMont obtained from 
any documents inspected or called for under sub-section (2) , shall, 
if the person in whose possession the document was so re(juire3, be 
treated as confidential. 

(4) A Labour Officer may, after giving reasonable notice, con- 
vene a meeting of employees for any of the purposes of this Act. on 
the premises where they are employed, ami may require the employer 
to affix a written notice of the meeting at such conspicuous place in 
such premises as he may order and may also himself affix or cause 
to be affixed such notice. The notice shall sj)ccify the date, time 
and place of the meeting, the employees or class of employees affec 
ted, and the purpose for which the meeting is convened ' 

Provided that during the continuance of a lock-out which is 
not illegal, no meeting of employees affected thereby shall be conve- 
ned on such premise.s without the employer's consent. 

(5) A Labour Officer shall be entitled to appear in any pro- 
ceeding under this Act. 

(6) It shall be the duty of the Labour Officer to- 
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(a) watch the interests of employees and promote harmonious 
relations between employers and employees : 

(b) investigate the grievances of employees and represent to 
employers such grievances and make recommendations to 
them in consultation with the employees concerned for 
their redress ; 

(c) report to the Provincial Government the existence of 
any industrial dispute of which no notice of change has 
been given* together with the names of the parties 
thereto: 

Provided that the Labour Officer shall not-- 

(a) appear in any proceeding in which the employees who 
are parties thereto are represented by a Representative 
Union* 

(b) where there is a Representative Union for an industry 
in a local area* except at the request of the union* act 
under clause (b) of sub~section (6) in respect of the 
employees. 

COMMENTS. 

This section corresponds to section 25 of the Bombay Industrial Disputes 
Act with certain alterations. “The powers and duties of the Labour Officer 
are expanded so as to enable him to function more efficiently.*' 

(Statement of Objects and Reasons) 

For the conditions subject to which the powers of entry and inspection 
shall be exercised under sub*-section (2) see rules. 



CHAPTER VH. 

Standing Ot^ders, 


Before the enactment of the Bombay Industrial Disputes Act 1938, 
there was a complete absence of any rulas regulating th.* relations of the 
employers and the employees in an industry. The conditions of employment 
including discharge, dismissal, leave, holidays, working condition, pirnanency 
in service etc-, depended entirely upon thi whin and capr.c3 of th^enployers 
which caused great amount of bitt:.'rness ai l strife. Th? “ Industrial Strike 
as a means to secure redress of grievances and alterations in thjs existing 
conditions of employment has been the most outstanding feature of the relations 
between the employers and the employed. Therefore it was dee ned desirable 
that there should be binding rules regulating the relations of the e nployers 
and the employees in an indu.stry. Provision was thsrefore made in the 
Bombay Industrial Disputes Act for settlement of such rules which are called 
Standing Orders. Under the Bombay Industrial Disputis Act, seclloi 26 
provided for settlement of the Standing Orders. That section wa^ incluieJ in 
the chapter providing for changes. Under tho present Act the provisions have 
been made exhaustive and extensive and a special chapter has been allotted for 
that purpose* One of the most notable change made by the present Act is 
regarding the procedure for making an alteration in the Standing Orders. 
Under the old Act if any party desired a change in any Standing Order, he 
had to give a notice of change to the other party and the procedure for 
effecting a change had to be followed, i. e. if the parties did not come to an 
agreement in respect of the proposed change in the Standing Ordirs. concilia- 
tion proceedings had to be resorted to and if these proceedings failed, the 
employer, was entitled to effect the change and to enforce such change by a 
lock-out while the employees were at liberty to resort to a strike to enforce 
or resist the change. Under the provisions of this Act this matter of alteration 
in Standing Orders has been entirely taken out of the hands of the parties. 
Any party desiring to make a change in the Standing Orders has to apply to 
the Commissioner of Labour under section 38 and his decision, subject to the 
provisions of appeal and Review by the Industrial Court, will be final and 
binding upon the parties. 

35. (1) Within six weeks from the date of the application of 

Satlenient of Sunaing ^bis Act to an industry every employer therein 

Order by Commissioner i i • 1 . .1 

of Labour. shall submit tor approval to the Commissioner 

of Labour in the prescribed manner draft standing orders regulating 
the relations between him and his employees with regard to the 
industrial matters mentioned in Schedule I. 

Provided that where an undertaking in an industry h started 
after the application of this Act to such industry, the draft standing 
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orders shall be submitted within six months of the starting of the 
iiiulerlahng. 

(2) On receipt o( the draft standing orders the Commissioner 
of Labour shall, alter consulting in the prescribed manner the repre- 
scnialivc ol employees and employers and such other interests con- 
cerned tn the industry and malcjng such inquiry as he deems fit 
settle the said stapiling orders. 

i )) rile Coininissioner of Labour shall forward a copy of the 
standing orders so settled to the Registrar, who shall within fifteen 

days of their receipt record them in the register kept for the 

purpose. 

(4) Standing orders so settled shall come into o|>eration from 
the date of their record in the register under sub-section (3). 

\/>/ Until standing orders in respect of an undertaking come 
mto operation under the provisions of sub-section (4), model standing 
orders, if any, notified m the Ojhdiil Gazette by the Provincial 
Cjovernrnent in respect of the industry shall apply to such under- 

taking. 

l egislative changes. 

This section corfesponds to suh-seclioii (1), (2), (J) of section 26 
of thw^ Bomh^ty [ndustrial Dii^putes Act. Under that Act the period 

for ?)u!)uus:?iorit <»l drnft Standing Ordo^ was tw(» months fro n the date of 
applicatjon of dul motion to the industry. It has now been reduced to six 
weeks. The proviso to s.u’>-S;jclioi (1) is iiiw In .sub-clause (2) the words 
"after c<'ii '.‘Il'ii > in tiie prs^scrfliod manner, the representative of the eaiployecb 
and tmphivv.rs and mjcIi nllier inlercsts concerned’’ have been substituted for 
after consulting all interests concerned”. Sub-sections (3) and (4) have been 
redrafte d nnd lay down as !o wiim the standing orders come into operation 
The Sulv-scctioa (5) relating to model Standing Orders is new. 

Every ‘employer in an industry to which this Act has he>?n made appli 
cabir has to sidunil to the Commissioner of Labour, draft standing orders 
within sii; weeks fr(> n thf dale of application of the Act, for his approval. If 
an rnderlaking is .started after llu Act has l> 3 en made applicable to the 
intluslry, draft Standing OnLrs arc to he submitted within six months of the 
starling of such undertaking. While considering the effect of Section 35. we 
have to lake into account the provisions of Proviso (b) to section 122 which 
deals with the standing orders already sitllej under the B. I. D. Act. This 
proviso among other thbigs provides that any Standing Order settled undir the 
provisions of the Bt*mbay Industrial Disputes Act shall be deemed to have 
been selll.-d l>> th*. appropriate authority unLr the corresponding provisions of 
this Act. Tlu'refore for an Industry to which tin Bonbay Industrial Disputes 
Act wa:'^ made applicable, and for wliich Standing Orders had b:en already 
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settled, such Standing Orders shall bs dee:ned to have been made by the 
appropriate authority under the provisions of this Act. Putting in a simple 
language, the Standing Orders settled under the Bombay Industrial Disputes Act 
are the Standing Orders under this Act, anti the employer shall not have to 
submit draft staoditig orders for the approval of the Commissioner of I #abour 
under this sectiont The old Standing Orders will remain in force. 

Under the Bombay Industrial Disputes Act, Standing Orders have been 
settled as follows: 

(1) Standing Orders for tlie operatives in the cotton textile milh in the 
areas of Bombay city, Kurla. Gohak. Poona, and Sholapur ; 

(2) Standing Orders for the operatives in the cnlttm textile mills in the 
areas of Ahmedabad. V^iratngam, Nadiad an 1 Surat; 

(3) Slunding Orders for clerks in cotton textile mills in the areas of 
Bombay City, Kurl.u Gohak. Poona, Sliolapnr, Ahmedubad. Nadiad and Surat. 
The Standing Orders for eollon mills m other areas as well as silk and woolen 
mills have also been settled. The Standing Orders for the cotton textile mills 
in Bombay City and other places mentioned in (1) and the standing orders 
for the cotton textile mills in Ahmedabad and «»ther places mentioned in (2» 
have been given in Appendix. The Standing Orders for other centres are pra* 
ctically the same with slight changes. The Standing Orders for clerks have also 
been given in Appendix fV^ 

It may be noted that the Standing Orders are for regulating the relation 
of the employer and his employees with regard to the industrial matters 
mentioned in Schedule (1) and are determinative of the relation of the employer 
and hia employees with regard to these matters i. e, industrial matters mentioned 
in Schedule (1). 

When there are no Standing Orders, the relations between the employees 
and mills are covered by the Bombay Industrial Disputes Act (now the present 
Act) without any assistance to be derived from the framing of the Standing 
Orders,’ 

For the manner of submission of draft Standing Orders under sub-section 

(1) and the manner of consulting the representatives of employees and other 
interests under sub-section f2) of section 35 see rules, 

36. (1) Any person aggrieved by any standing orders settled 

AppeahoInaustrialCouri, Jjy fcbe Commissioner of Labour under sub-section 

(2) of section 35 may within thirty days from the date of their 
coming into operation appeal to the Industrial Court; 

Provided that the Industrial Court may for sufficient cause, 
admit any appeal after the expiry of the period of thirty days. 

(2) On an appeal being filed, the Industrial Court may on the 

1. Kalim ilian Bnomik Vs. The jam Ht*»iery C^izette ( A««. 1944) Vol. 23 Pngf* 753, 
Wofk». Appl. No. 153/1943 Bombay I,ial7«jur 
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application of any party to such appeal and on such conditions as it 
may think fit stay the operation of all or any of such standing orders 
until the appeal is decided. 

(3) The Industrial Court in appeal may confirm, modify, add to 
or rescind all or any of such standing orders. 

(4) The Industrial Court shall fix the date on which all or any 
of the standing orders settled by it under sub-section (3) shall come 
into operation. 

(5) A copy of the orders passed by the Industrial Court under 
sub-section (3) shall be sent to the Registrar who shall record them 
in the register referred to in sub-section (3) of Sec. 35. 

Legislative changes. 

This section corresponds to sub-sections (4). (5), (6) and (7) of the 
section 26 of the Bombay Industrial Disputes Act. The time for making an 
appeal to the Industrial Court has been increased from 15 days under that 
Act to 30 days. Proviso to See. 36 (1) is new. 

37. (1) Any person aggrieved by a decision of the Industrial 

Review. Court Under Section 36 may within thirty days 

from the date of the decision apply to the Industrial Court for a review 
of the said decision. 

(2) The Industrial Court shall not grant such application unless 

it is satisfied that there has been a discovery of new and important 

matter or evidence which after the exercise of due deligence was not 
within the knowledge of the party making the application or could 
not be produced by him at the time when its decision was made, or 

that there has been some mistake or error apparent on the face of 

the record or that there is any other sufficient reason for granting 
such application. 

(3) The provisions of sub-sections (2), (3), (4) and (5) of 
section 36 shall, so far as may be, apply to proceedings under sub- 
section (1) in the same manner as they apply to an appeal against 
standing orders settled by the Commissioner of Labour under sub- 
section (2) of section 35. 

38. (1) No alteration shall be made for a period of one 

No alteration in standing year from the date of ils coming into operation in 
orders for one year. gny standing Order Settled under any of the fore- 

going provisions of this Chapter except by the Industrial Court in 
appeal or review, where such appeal or review lies. 



SEC. 89 ] ALTERATION IN STANDING ORDERS 59 

(2) Any employer or employee may apply to the Commissioner 
of Labour for a change in: — 

(a) any standing order settled under sub-section (2) of 
section 35, which has not been appealed against, or 

(b) any standing order settled in appeal under sub-section 
(3) of section 36, in respect of which no application 
for review has been made, or 

(c) any standing order settled in review under section 37, 

after the expiry of one year from the date of such standing 
order coming into operation. 

39. (I) On receipt of an application under sub-section (2) of 
Alteration in standing orders, section 38 the Commissioner of Labour shall, 
after giving the other party an opportunity of being heard and after 
consulting such other interests in the industry as in his opinion are 
affected, pass such order as he deems fit. and, if the order effects 
an alteration in any standing order, forward a copy of the standing 
order as so altered to the Registrar who shall, within fifteen days 
of its receipt record in the register referred to in sub-section (3) of 
section 35. The standing order as so altered shall come into opera- 
tion from the date of its record in the register. 

(2) The provisions of section 36, 37 and 38 shall, so far as 
may be, apply to an order passed by the Commissioner of Labour 
under sub-section (1) in the same manner as they apply to standing 
orders settled under sub-section (2) of section 35. 

Legislative changes. 

This provision is completely new. As mentioned in our comments above 
this IS a notable departure from the provisions of the Bombay Industrial Disputes 
Act relating to change in Standing Orders. 

Alteration In standing orders. 

Where the demand of the operatives was that the unclaimed wages be 
paid to them on a particular, day instead of the day fixed by the management 
according to Standing Order No. 8, held the demand of the workers was not 
that the standing order as it stood should be changed. Their demand was that 
the unclaimed wages should be paid to them on the particular day on which 
they demanded. Even though under the Standing Order, the management was 
to pay the unclaimed wages on a Thursday, they wanted their unclaimed wages 
in this partioular case on a day other than the day fixed by the management 
That being so, the workers' demand would not constitute a request for change 
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in the Standing Order as such.* 

40. (1) Standing orders in respect of an employer and hts 

Standini; orders to be employees Settled under this Chapter and in 
determinatfve. Operation, or where there are no such standing 

orders, model standing orders, if any, applicable under the provisions 
of sub--section (5) of section 35 shall be determinative of the rela- 
tions between the employer and his employees in regard to all indu- 
strial matters specified in Schedule 1. 

( 2 ) Notwithstanding anything contained in sub-section (1) the 
Provincial Government may refer, or an employee may apply in res- 
pect of, any dispute of the nature referred to in clause (a) of para- 
graph A of section 78 , to a Labour Court. 


41. The provisions of the Industrial Employment ( Standing 

^in L*^a!r* Orders) Act. 1946, shall not apply to any indu- 
indu3ti'Ie<). stry to which the provisions of this Chapter 

are applied. 


1. The Mill Owi>er.‘ Aswjciation tSoiiibaj Apj,!. No. 5/1940 Bombay Labour Gazette. 

Vtt. The Government Labout Officer und other* ( Apr.l 1940) Vol. 19 Page 693. 



CHAPTER Viil. 

Change^ 


I he object nf the Act is ihe peaceful settlement of industrial disputes 
and avoidance of strikes and Iock**ouls as a means to enforce changes in 
industrial matters as far as possible* Therefore it makes provision for compiil' 
sory discussion and negotiation for the settlement of disputes. So this chapter 
lays down that if an employer wants to make a change in specified industrial 
matters or if an employee desires to effect a change in sp^^cificd industrial 
matters, a notice must be given to the other party of the proposed change 
and if an agreement is reached as regards the proposed change, so far so good 
and the matter ends there : and the parties would he bound to act in accordance 
with the agreement. If no agreement is reached then conciliition proceedings 
under chapter ( X ) must be instituted and the Government Conciliator will 
attempt to bring about settlement as regards the proposed change. If set' 
tiement is reached, it will be liinding upon the parties. If no settlement is 
reached then and then alone and not before that, the iMuployer will lie at 
liberty to effect the change or to declare a lock-ou! to enforce it and the 
employees will also then be at liberty to resort to a strike to enforce or 
resist the change as the case may be. Provision is made for referring the 
matter to arbitration but reference to arbitration is voluntary and the parties 
are not bound to refer the matter to arbitration. But the l^rovincial (fovern- 
meat is empowered to make a compulsory reference to arbitration of indus- 
trial disputes under certain circumstances mentioned in Section 73 c)f the 
Act. 

Where the matter has been referred to arbitration, the change, lock-out 
or strike cannot be made or declared befo^-e the award is made; nor in 
contravention of the award. 

42. (1) Any employer intending to effect any change in 

Notice of change respect of an industrial matter specified in Schedule 11 
shall give notice of such intention in the prescribed form to the 
representative of employees. He shall send a copy of such notice 
to the Chief Conciliator, the Conciliator for the industry concerned 
for the local area, the Registrar, the Labour Officer and such other 
person as may be prescribed. He shall also affix a copy of such 
notice at a conspicuous place on the premises where the employees 
affected by the change are employed for work and at such other 
place as may be directed by the Chief Conciliator in any parti- 
cular case. 

(2) An employee desiring a change in respect of an industrial 
matter not specified in Schedule 1 or III shall give notice in the 
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prescribed form to the employer through the representative _of 
employees, who shall forward a copy of the notice to the Chief 
Conciliator, the Conciliator for the industry concerned for the local 
.area, the Registrar, the Labour Officer and such other person as may 
be prescribed. 

(3) When no settlement is arrived at in any conciliation proce- 
eding in regard to any industrial dispute which has arisen in con- 
sequence of a notice relating to any change given under sub-section 
(1) or sub-section (2), no fresh notice with regard to the same 
change or a change similar in all material particulars shall be given 
before the expiry of two months from the date of the completion of 
the proceeding within the meaning of section 63. If, at any time 
after the exj)iry of the said period of two months, any employer or 
employee again desires the same change or a change similar in all 
material particulars, he shall give fresh notice in the manner provided 
in sub-section (1) or (2) as the case may be. 

(4) Any employee desiring a change in respect of (i) any 
order passed by his employer under standing orders, or (ii) any 
industrial matter arising out of the application or interpretation of 
standing orders, or (iii) an industrial matter specified in Schedule 
III, shall make an application to the Labour Court; 

Provided that no such application shall lie unless the employee 
has in the prescribed manner approached his employer with a 
request for the change and no agreement has been arrived at in 
respect of the change within the prescribed period. 

Legislative Clianges. 

This section corresponds to section 28 of the Bombay Indastrial Dis- 
putes Act. But there have been very material changes. Under the Bombay 
Industrial Disputes Act an employer or employee desiring a change in any 
standing order had to give a notice under sub-section? ( 1 ) and ( 2 ) of Section 
28. But that provision is deleted and the procedure for alteration in a standing 
order has been provided for in section 38 of this Act ; i. e a party desiring 
a change in any standing order has to make an application to the Commissioner 
Labour. 

The words 'not ))eing a change the effecting of which has for the purpose 
of the Factories Act become lawful by reason of a notification issued under 
section 8 thereof*' which were inserted in sub-section (1) of section 28 of the 
Bombay Industrial Disputes Act by the Amendment Act XVI of 1941 have 
l>een omitted. Another far-reaching change is that the words *'an employee 
desiring a change in any such standing order or in respect of any other indust- 
rial matter" in section 23 (2) of the Bombay Industrial Disputes Act have 
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been replaced by the words, **a change in respect of an iiidustriai matter liot 
specified in Schedule I or HI.*' 

In sub-section (3) for the words, ‘‘after conciliation proceedings... ..have 
been completed/* the words, “when no settlement is arrived ut etc. * have been 
substituted. Sub-Section (4) is new and the provision for an application to 
the Labour Court is an innovation. 

Scope of the section. 

Section 42 (1) lays down tlu proc^dur^ to be follow, d by an enployer 
intending to effect any change in respect of an industrial inaltcr speed ied in 
Schedule II. Section 42 (2) lays llie procedure be followi d by an employee 
desiring a change hi respect of an industrial nndcr not specified in schjdiilc 
I or III. Section 42 (4) lays down the procedure to be follower! by an e nployc 
desiring a change in rospscl of any unhr passed by his enployer under Standing 
Orders, or any industrial matter arising out of the applicition or interpretation 
of the Standing Orders, or an industrial matter specified in Selicdiile III. 

If an employer desires to effect a change in an industrial matter specified 
in Schedule II, he shall give notice under section 42 (1) and follow the procedure 
laid down in this chapter and the chapter X which relates to the conciliation 
proceedings to be held with a view to the settlement of the dispute. If the 
conciliation proceedings have terminated without a settlement having been 
reached, the employer can effect the change provided that subject matter cf 
the change is substantially in issue in the conciliation proceedings.' 

But the change must be made within two months of the completion of 
the conciliation proceedings, [Section 46 (2)]. If he however makes a change in 
uch matter without following the procedure provided for, he would be guilty 
of illegal change under section 46. The punishment for illegal change has l)eeii 
provided for by section 106. 

Section 42 (1) provides for a notice of change when the employer desires a 
change in industrial matters mentioned in Schedule II. But if he desires n 
change in industrial matters not specified in Schedule 11 then provisions of 
this chapter are not applicable and no notice is necessary. Then the question 
is how can he make a change in such matters ( i. e. industrial matters not 
specified in Schedule II.) ? 

Such matters may fall under Schedule 1 or Schedule !!I or may not 
fall under any of the Schedules. If such matter falls under Schedule HI or 
does not fall under any Schedule, he can make the change at once without 
any procedure or ceremony. Standing Orders are settled with regard to 
industrial matters mentioned in Schedule I and if the matter is regulated 
by a Standing Order, he has to act according to the provisions thereof, 
and cannot make a change in contravention thereof. If any employee 
intends to effect a change in respect of industrial matters not specified in 

1, Pundlik Mukuiid Vi. The Mill Owners* 2. Abde Ruliim Subrati Vs. 'I'lie Sur.u 

Association Bombay and others. Appii. No. 4/ Cotton Spinning and Weaving Mills Co. Lt I 

1940 Bombay Labour Gazette. (April 1940) Appn. No. 43/1944 Bombay Labour 

VrI. 19 Page. 690. (Nov 1944) Vol 24 Page 193. 
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Schedule f or III then he has to give a notice of change under section 42 (2) 
and follow the procedure kid down in this and the tenth chapter. If the 
employee desires a change in respect of industrial matters specified in Schedule 
III or in any order passed by his employer under the Standing Owlert or in 
any industrial matter arising out of the apfdication interpretation of the 
Standing Orders, he shall first approach his employer with a request for the 
change and if no agreement has bjen arrived at in respect of the change, he 
shall make an application to the Liboiir Court and the decision of the Labour 
Court subject to the right of app.:al to the Industrial Court will Hi final. 

Siib-sccticMi 

This sub-section provides limt if no settle nent is arrived at in any conci’ 
lialiou proceedings r*laling which a notice has been given undsr this section- 
then a fresh notice wiih regard to the same change or a change similar in all 
material particulars can be given only after the expiry of two months from 
the completion of the conciliation proceedings and not before. On a fresh 
notice being given the proceedings under this chapter and chapter X shall 
again be gone into. But in cases where ihi settlement is arrived at, the 
parties would be bound by ths settioment or registered agreement as ih^i case 
may be and if a parly wants to terminate the settlement or agreement, he 
must proceed under section 1 16. 

Change: 

No notice of change under this section would be necessary if the change 
proposed is not in respiset of an industrial matter. An industrial matter is 
defined in Section 3 (18). 

Also the change which is conic n pi a ted by this chapter is one which 
would lead to an industrial dispu»o if not agreed to. Thus the grant in 
increase in wages is nut a change of that natuic because even if the change 
is not agreeable to employees it was not incumbent on them to accept it. 

It would not lead to an industrial dispute. Th\\< an employer cm grant, an 
increase in wages without giving a notice of change under this section and 
following the procedure prescribed in this Acl.^ 

For further discussions see cases noted under the capti- n *change' in 
comments under section 46. 

Proper Notice. 

If the notice of chsnge is not given In accordancs with the Act and the 
rules made thereunder, nil subsequent proceedings would be illegal.® 

The Court Ixjwever held on the facts of the case that the proper 
notice was givi-n. 


I Puiidalik Mukuiul V^. Tlic Mill Owners" rlnipter change in comments under section 46. 
Associaiion Bf>mbay Appn. No. 4/1940 Bombay 2, Sakliaram Jayaram Vs. The Kliatau 

lUbour CazcUc ( AprM 1940) Vol, 19. Page. Mahanji Spinning bimI Weaving Co. Ltd. Appli- 

cation No. 25/1944. Bombay Labour GazeUtr 
Fwr Itu iher iliscus-sK^M, M e v.Wcs tM.tfil uador ( A|»fF! 1945) Vol. 24 Page 492- 
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N^tioe of change under this section must be m the prescribed form. 
Where a letter was written by some of the workers but not in the form of a 
notice within the meaning of section 28 of the Bombay Industrial Disputes 
Act ( corresponding to this section ) it was not the statutory notice under this 
section and therefore a strike resorted to without giving such notice is 
illegal. 

For form for the notice of change to be given by an enployer and 
form for a notice of change to be given by an enployee to the employer 
see forms. 

Rgpreseiitativt of Tlie Employees. 

If the employer desires a ch«inge the notice under section 42 (1) is 
to be given to the representative of the employees and when an employee 

desires a change under Section 42 (2) he has to give the notice through the 

the representative of the employees. Section 30 lays down who is entitled to 
act as representative of the employees. 

Whenever the employer has to give an intimation to employees in 
general, the only person to whom he can give inti nation is the Labour 

Officer, in absence of any one having a preferential right of acting as a 

representative of employees^. 

43. (1) Where an employer gives notice of a proposed change 

Notice of change when to Under sub^scction (1) of scction 42 affecting 

be deemed general ... . 

notice. some or the employees in an industry m a local 

area, the representative of any employees engaged in the industry in 
the area may, within seven days from the date of service of such 
notice, intimate in writing to such employer that the employees men- 
tioned in such intimation, are affected by such change. 

(2) Where an employee gives notice of a proposed change 

under sub-section (2) of section 42 affecting one or some of the 
employers in an industry in a local area, any employer or an associa*^ 
tion of employers engaged in the industry in the local area may 

within seven days from the date of service of such notice, give a 

special notice in writing to the representative of employees entitled 
to represent such employee that other employers engaged in the industry 
in the area and mentioned in such special notice, are affected by 
such change. The employer or employers concerned shall affix 
a copy of such special notice at a conspicuous place on every pre* 
mises where the employees concerned are employed for work. 

(3) A copy of every intimation under sub-section (1) and 
special notice under sub-section (2) shall be sent to the Commissioner 
of Labour, the Chief Conciliator, the Conciliator for the industry con- 

1. The lodien Maoufectuiing G> Ltd. Vs. 2. Mill Owners* Association Bombay Vs' 

The Govt. Labour Officer. Bombay and others. Baboo Shamji and others. Appn. No. 2/1940 

Application No* 26 1942. Bombay Lab»ur Bombay Labour Gazette (March 1940) Vo). 

Gasette. (Sept. 1942) Vo). 22 Page. 47 19. Page 592. 



66 


THK BOMBAY INDUSTRIAI, REI^ATIONS ACT [SEC. 43 

cerned for the local area, the Re|istrar, the Labour Officer and such 
other person as may be prescribed 

(4) On an intimation being given under sub-section (1) or a 
special notice being given under sub-sect/on (2) and the provisions 
of sub-section (3) being complied with, the employees mentioned in 
the intimation or employers mentioned in the special notice, as the 
case may be, shall also, for the purpose of this Act. be deemed to 
be affected by such change, and to have been given notice under sub- 
section (1) or (2) as the case may be. of section 42 

(5) Where an employer or an employee gives a notice of a pro- 
posed change under sub— section (1) or sub-section (2), as the case 
may be, of section 42, and such change, in the opinion of the Pro- 
vincial Government affects the majority of employers or employees 
engaged in an industry or occupation in the local area, the Provincial 
Government may by notification in the Official Gazette declare that 
the whole of such industry or occupation, as the case may be, is 
affected by such change and thereupon it shall be deemed to be 
so affected. 

Legislative Changes. 

This section corresponds to section 29 of the Bombay Industrial Disputes 
Act. There has been a material change in sub-section (1). For the words, *'any 
employers or an Association of employers engaged in such industry or occu^ 
patioa that the employees employed in such occupation by such employers and " 
in sub-sec (I) of S. 29 of that ^ Act have been substituted the words^ ** such 
employer that such employees'*. The effect of this amendment is that the 
representative of the employers has to give the intimation to the employer 
giving notice of change. 

In sub-clause (2) for the words “intimate*’ the words “ give a special 
notice * have been substtiuted. There are also other minor changes in this 
sub-section. Sub-section (4) is essentially the same but the language is more 
explanatory. Sub-section (5) is a totally new addition. 

Scope Of The Section. 

It sometimes happens that an industrial matter in respect of which a 
notice of change is given by an employee or an employer is a matter of general 
importance and it becomes desirable that instead of there being piece-meal 
negotiations and settlements there should be a general and unifbr.n settlement. 
A<) for example when a notice of change is given by some employees or 
employer for change in wage-rates or hours of work it may be desirable that 
this change in wage-rates or hours of work must be uniform in the industry 
in the local area. This section makes provision for making a notice of 
change given by soma employer or employees to be made general. Sub-seotioii 
(I) and (2) provide f t a notics of change made general by employees and 
employers while sub-section (4) empowers the Provincial Government to make 
a notice of change given by soms employer or enployees to be niade 
general. 
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44, (1) If within seven days from the date of service of a 
Agreement regarding change, notice Under section 42 or an intimation or special 
notice under section 43 or the date of publication of a notification 
under sub-section (5) of section 43, or within such further period as 
may be mutually fixed by the employers affected and the represenative 
of the employees affected an agreement is arrived at in regard to the 
proposed change, a memorandum of such agreement signed by the 
employer or employers as well as by the representative of employees 
shall be forwarded in the prescribed manner to the Chief Conciliator, 
the Registrar and the Labour Offcer: 

Provided that where the employees deemed to be affected 
under sub-section (4) of section 43 are in the opinion of the 
Provincial Government the majority of the employees in the industry, 
or the whole industry is deemed to be affected under sub-section 
(5) thereof, the Labour Officer shall not enter into any agreement 
under this sub-section. 

(2) On receipt of such memorandum of agreement the Registrar 
shall enter the same in a register maintained for the purpose unless 
on inquiry he is satisfied that the agreement was in contravention of 
any of the provisions of this Act or was the result of mistake, misre- 
presentation, fraud, undue influence, coercion or threat, 

(3) An appeal shall lie to the Industrial Court against an order 
of the Registrar refusing to register an agreement under sub-section 
(2). The provisions of section 20 shall apply to such appeal. 

Legislative Changes: — 

This section corresponds to section 30 of the Bombay Industrial Disputes 
Act. with some changes. Under this section, seven days' time has been fixed 
uniformly for arriving at an agreement. Under this section power has been 
given to extend this tims by mutual agreement betvveen ths employers affected 
and the representative of the employees affected. 

Proviso to sub-section (1) is new. 

Under sub*section (2) the words *‘in contravention of any provisions of 
this Act"; have been added. 

Sub-section (3) is new. 

Agreement To Be Limited To The Notice Of Change:— * 

The agreement must be limited to the notice of change just as an award 
made by an arbitrator must be limited, to the terms of the referenced 


1. The Sekurie Cotton Mills Co. Ltd. Vs. No.2/i945 Bom. Labour Gaaette (July 1945) 
Tbe Govt. Labour Oftioer, Bombay. Applieatioir Vol. 24. Page 687. ^ 
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Thus where notice of change was in respect oi Tetrenchment in the 
colour winding depart 'nent, and the agreement, included gray winding depart- 
ment also held the agreement was ulira x'ires and must be limited to the 
notice of change.' 
laqiifry Under Itte Section: — 

The Registrar has no jurisdiction to hold an inquiry under this section 
in absence of proper parties before him. Thus where the registrar refused to 
register an agreement between the mill comp^uiy and certain elected representa^ 
fives of the employees on the ground that the agreement was procured by 
misrepresentation but in the inquiry h: held, three of the five elected represen 
tatives of the employees who had entered into the agreement had ceased to be 
ia the service of the mills. The Industrial Court hsid that neither those three 
nor the remaining two were comp3tent to act as representatives of the 
employees and therefore the inquiry held by the Registrar was vitiated by 
these defects in the proc jedings.'^ 

In Contravention of The Provisions:— 

In the present sub-section (1) which corresponds to section .30 (2) of 
the Bombay Industrial Disputes Act, the words *'was in contravention of any 
of the provisions of this Act,’* hive been added. The effect of the amend* 
ment is ihat the Registrar can refuse to register an agreement if he is 
satisfied that the agreement is in contravention of any of the provisions of the 
Act* Under the Bombay Industrial Disputes Act it was held that the 
Registrar could not refuse to register an agreement even if it was in contraven* 
tion of some of the provisions of the Act. For. under the old Act his power 
to refuse to register an agreement was confined to the matters enumerated 
therein viz. fraud, misrepresentation etc. and he could not refuse to register 
an sgreement on the ground that it contravened the provisions of the Act.^ 

But under this Act> he can refuse to register on the ground that it 
contravenes the provisions of the Act. 

45. An agreement registered under section 44 shall come into 
Agreement to com« i- to lorce. operation OH the date specified therein or if no 
date is so specified on its being recorded by the Registrar. 

Illegal change. 

46. (1) No employer shall make any change in any standing 
Illegal change order Settled under Chapter VII without following the 

procedure prescribed therefor in this Act. 

(2) No employer shall make any change in any iadustrinl 


1. (B \. D.) 

2. The Tata Mills Ltd. Vs. 'I’he Govern- 
ment Labour Officer. Bombay, and others. 
Appeal No 1/1946. Bombay Labtiur Oaiette. 
(July 1946) Vol. 25. Page. 855. 


5. In the matter of registration of an agree- 
ment dAted 22-10-1943 between Miurideti 
Spinning and Manofacturing G>, Ltd. and 
elected repreeentativee of the employeei. LaboSr 

Gaaette. Vol. 24. Page SOL 
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matter mentioned in Schedule il — 

(i) within the period provided for in sub-“Section (1) of 
section 44 unless an agreement is arrived at ; 

(ii) where no agreement is arrived at and registered, before 
a settlement relating to the dispute comes into operation ; 

(iii) where no settlement is arrived at, after two months 
from the date of the completion of the proceedings 
before the Conciliator ; 

(iv) in cases where there is a registered submission or in 
which the dispute has been referred to arbitration, 
before the date on which the award comes into operation. 

(3) No employer shall make any such change in contravention 
of the terms of a settlement, award or registered agreement. 

(4) Any change made in contravention of the provisions of sub- 
section (1), (2) or (3) shall be illegal. 

(5) Failure to carry out the terms of any settlement, award or 

registered agreement shall be deemed to be an illegal change. 

i.efiftlathe Chani:es:* 

This section corresponds to section 73 of the Bombay Industrial Dis- 
putes Act. There have been substantial changes. Sub-section (!) of the 
section 73 has been divided into two sub-sections. The new sub-section (1) 
is substantially different. The corresponding words under the Bombay Industrial 
Disputes Act were, "no employer shall make a change in any industrial matter in 
regard to which Standing Order has been settled under section 26.’’ The words 
used here, are that, ‘*no employer shall make a change in any Standing Order 

settled under Chapter VIII without following the procedure prescribed 

therefor under the Act. * There is a vast difference between ’’change in an 
industrial matter in regard to which a Standing Order has been settled* and 
’’change in the Standing Order.*’ 

In the new sub -section (2X the language is changed to clarify and make 
the meaning more precise. The only substantial change is the insertion of 
sub-clause (3) which makes it illegal to make a change after two months from 
the close of the conciliation proceedings. That provision is new. 

Sub-section (5) is new. 

The words '*not being a change the effecting of which has for the pur- 
poses of the Factories Act become lawful by reason of a notification issued 
under section 8 thereor* which were inserted by Act No. XVI of 1941 in 
the sub-seotion (1) of section 73 of the Bombay Industrial pispules Act have 
now been omitted. 
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Clian^fe:— 

Change must be one which would, if not agreed to. lead to. an industrial 
dispute. This view necessarily postulates that the change contemplated must 
he one which the employers could compel the empleyecs to accept. Thus 
where the opponent mills granted dearness allowance to its employees without 
giving a notice of change, it was contended that it was an illegal change as no 
notice under section 28 (corresponding to section 42) was given, held over- 
riding the contention that though the grant of dearness allowance was a change 
within the meaning of the term under the Bombay Industrial Disputes Act, 
the change must be one which if not agreed to would lead to an industrial 
dispute and the grant of an increase in wages is not a change of that nature, 
because if the change is not agreeable to the employees, it was not incumbent 
on them to accept the increased wages and it is not a matter which would 
necessarily lead to an industrial dispute.^ 

It IS not every change ( even though failing under Sch. II) which 
requires a notice to be given under sction 28 (1) of the Bombay Industrial 
Disputes Act (corresponding to section 42 (1) 'of this Act). Only that change 
which IS likely to affect adversely the conditions of workers requires the 
notice to he given*. 


Where the mills company granted bonus to its employees subject to the 
condition that those who were on the muster roll till the date of payment 
would be entitled to it, without giving a notice of change, it was 
contended that such grant without going through the procedure for making 
a change constituted an illegal change. Held overruling the contention 
that bonus being an exgratia payment, the grant of it subject to any 
condition whatsoever cannot be a circumstance affecting adversely the con- 
dition of employees as obtained before the grant and whatever the condition of 
the employees there was before grant of this bonus it was *not worsened by 
the condition that the bonus was to be given only to those employees who had 
continued to be on the musters of the company till the dates of payment.* 

It may be noted that the grant of this bonus was not under any' agree- 
ment. settlement or award but by the free will of the mills. 


The mills announced the grant of war^bonus equivalent to l/6th of the 
total earning in the year 1914. The mills did not include in the earnings for 
the purpose of the calculation of the bonus a jawari allowance which had 
been afterwards turned into cash-allowance. The operatives contended that 


this allowance was a part of wages and 
calculation of wages for the purpose of 

1. Puadlik Mulcund and others Vs, Tlie 
Mill Owners* Association Bombay and others 
Application No. 4/1940 Bombay Labour Gazette. 

Vol. 19. Page. 690. 

Sakharam Jayaram Vs. The Khat tu Makanji 
Spinning and Weaving Co. Ltd. Application 
No. 158/1943. Bombay Labour Gaaatte. ( Jan. 


should have been included in the 

bonus and 'the mills committed an 



1944. ) Vol 23. Page. 322. 

2. Sahader Gangaram Savant Va. The 
New Pralkad Mills Ltd. Bombay, Application 
No. 87/1944 Bombay Labour Gazetted June 
1946) Vol. 25. Page. 760 

3. Ibid. 
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illegal change by excluding the said allowance in the calculation of the bonus. 
A preliininafy objection was taken that the bonus was not paid in pursuance 
of any award, agreement or settlement and was a grauitoiis payment and there* 
fore not a change within the meaning of that term under the Act, even if 
it be regarded as a part of wages. The preliminary objection was upheld and 
held that' it' was not an illegal change.^ 

Proof of illegal change. 

Under the scheme of Bombay Industrial Di smites Act, an illegal change 
involves a criminal liability and therefore as in all criminal offences the allega^ 
tions of illegal change must be proved by clear and definite evidence and 
without any reasonable doubt," 

The declaration of an illegal change is a penal provision and a party 
cannot be penalised on the allegation of a breach of a condition of a registered 
settlement, about which the parties do not seem to have been of one mind.^ 

Only employer can commit illegal change. 

This section defines illegal change and section 107 provides punishment 
for an illegal change. It may be noted that this section makes only an 
employer guilty of illegal change and section 107 provides punishment to 
the employer committing an illegal change. That is quite natural because the 
employer being in control of the undertaking has power to make changes. It is 
in his power to dismiss an employee or refuse to pay the wages or reduce the 
wages in contravention of the provisions of the Act. While the employee by 
himself cannot make any change whatsoever. He cannot increase his wages or take 
his pay himself without the employer doing so. He can at the most refuse to work 
in order to enforce his demands. That would be a strike. If he goes on strike 
in contravention of the provisions of the Act h^ would be guilty of illegal 
strike and be punished therefor under section 104. But he cannot make any 
change in an industrial matter by himself. That is why the prohibition from 
making illegal changes is directed to the employer alone. 

Sub section I : change in standing order : 

The sub’section (I) makes it illegal for an employer to make a change 
in any Standing Order without following the procedure prescribed therefor. 
Section 38 prescribes the procedure for alteration in the Standing Order. 
The words ‘'change in Standing Order ' have been interpreted in the case noted 
below. 

Under the Standing Order No. 8 wages not paid on the usual payday 
became due for payment on the unclaimed wages pay*-day fixed for every week, 

1. Bacbanna Mailapa Vs. The Sholapur Pomhay Labour Gazette. (July 1942) Vol 2l 
Spinning and Weaving Mills. Co. Ltd. Applica- Page. 1124. 

tions No. 62/1945 to 66/1945. Bombay Labour 3. Bayobal Deepaji Vs. The Arabica Silk 

Gazette (July. 1946) Vol. 25. Page. 849. Mills Ltd. Appn No. 6/I94I Bombay Labour 

2. Shaikh Hussain Shaikh Ratan Vs. The Gazette. (May 1941) Vol 20 Page.* 701, 
Jalem We* ving mills, Kurla. Appn. No. 12/1942 
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and the management had fixed Thursday for the payment of unclaimed wages. 
The employees did not draw their wages on pay-days and on a Friday made 
demand for immediate payment of the wages. The management did not pay, as 
Friday was not the day on which unclaimed wages were to be paid under the 
Standing Order. The workers went on strike. In the application to declare the 
strike to be illegal it was contended that the demand for pay on Friday was a 
demand for a change in the Standing Order. The Court overruling the conten*- 
lion held that, The question is whether the employees in this case desired a 

change in Standing Order It is contended that when the employees demand 

the payment of unclaimed wages on Friday, they demand a change in the 
Standing Order. 

Under the Steading Order No. 8, they were entitled to the payment of 
unclaimed wag:s on a Thursday of a week. In our opinion this would not be 
a change or demand for change in any Standing Order because under tha 
standing Order the payment of unclaimed wages was to be made on a day to 
be notified by the Company and the workers did not demand from the manage- 
ment that the Standing Order as it stood should be changed. Their demand 
was that the unclaimed wages should be paid to them on the particular day on 
which they demanded it. According to them even though the management was 
lound to give unclaimed wages only on a Thursday they wanted their unclaimed 
wages in this particular case on a day other than fiaed by them in their 
iscretion. That being so the workers demand would not amount to asking 
for a change in the Standing Orders as such". The Court however held that it 
was a demand for a change in an industrial matter.' 

Contravention of standing orders. 

Under the Bombay Industrial Disputes Act the words used were, "change 
in any industrial matter in regard to which a standing ordsr under section 26 
has been settleil". 

The effect thereof was that whereever an employee contravened 
the provisions of a Standing Order, it also constituted a change in an industrial 
matter within the meaning of the above terms in the section 73 and lo, such an 
act was Ijoth the contravention of a Standing Ordsr and an illegal change. 
Under that Act as well as under this Act different penalties have been 
provided for the contravention of a Standing Order and an illegal change. 
(See sections 106 and 107). The law is changed under this Act and the words 
abovenoted have been deleted and the sub-ssction (I) makes a change in any 
standing Order without following the prescribed procedure to be an illMal 
change. It should be noted that there is a distinction between a change in 
standing Order and contravention of the Standing Order. 

j^***”*^”” contravention of the Standing Orders an not 

included in sub-section (1) of section 46. Thus mere contravention of a 
standing Order would not be a change in Standing Order and would not be 
an illegal change under Section 46 (1). But some cases of contravention of the 

I. The Mil! Owners* Associatioti Bombay 
V*. The (r>vi L:»bo4r 0.1 jeer. Bombay anvl 


others. Appe. 5/1940. Labour Gattetlc, (April 
1940.) Vol 19. Page 693 
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Standing Orders would fall under sub-section (2) i. e. a change in an industrial 
matter specified in Schedule II, then such contravention would also be an illegal 
change. Thus an employee may be dismissed in contravention of the Standing 
Orders. The dismissal of an employee except in accordance with Standing Orders 
is specified in the item No. 3 of Schedule II. Therefore the dismissal of an 
employee in contravention of the Standing Orders, would fall under sub-sec. 2 and 
would be an illegal change as wall as contravention of the Standing Order. But 
if the breach of a Standing Ordar does not come under Schedule II it would not 
amount to an illegal change. [3ut the employer would be guilty only of contra* 
vention of the Standing Order for which lesser penalty is provided for by 
section 1U7. When reading the decisions of the Industrial Court under the 
Bombay Industrial Disputes Act this change in law must be borne in mind. 
For under that Act all breaches of Standing Orders were illegal changes which 
is not so under this Act. 

Settled under chapter, VII: 

The Court can interfere only if there h any illegal change with regard 
to Standing Orders settled under this Act. If no Standing Orders are settled 
under the Act or under the Bombay .Industrial Disputes Act there would be 
no illegal change.' 

It should be noted that 'by virtue of proviso (b) to section 122, the 
Standing Orders settled under the Bombay Industrial Disputes Act are deemed 
to be settled under the provisions of this Act and tlierefore a change in the 
Standing Orders settled under that Act without following the procedure pre- 
scribed for change in Standing Orders under this Act would be an illegal 
change. But mere putting a wrong lumber of the Standing Order in the notice 
of dismissal cannot be construed as an attempt on the part of an employer 
to make a change in standing orders. ' 

Sub-section 2 : 

This sub'-sectiou fixes the outer and inner tune ’limits for making a change 
in any industrial matter specified in Schedule II. A change in such matter can- 
not be made before a registered agreement is arrived at or failing that, a 
registered settlement comes into operation. But if the conciliation proceedings 
fail, then the proposed change can be made by the employer but he must make 
the change within two months of the dose of the conciliation proceedings 
provided that the matter has not been referred lo arbitration. If the matter 
has been referred to arbitration no change can be effected till the date on 
which award comes into operation. 

Sub-clauses (i)y (ii) and (iv) provide the inner time-limit and sub-clause 
(iii) provide the outer lime-limit for making a change. 

The scheme of the Act is that after the conciliation proceedings are held 
and terminated there is nothing which precludes the employer from effecting a 


1. Ciiandru Shekhar Shirtar Vs. The Indian 
Woollen Mills Ltd. Application No. 50 / 1940 , 
Bombay Labour Gazette. (Dec. 1940) Vol. 20, 
Page 298. 


2. Keshav Oharmayya Va. The Manager. The 
Laxmi G)ttoii Manufacturing Co, Ltd. Appos. 
No. 15/1940 and 16/1940 Bombay Labour Ga- 
zette (Aug. 1940) Vol. 19. Page 1022. 
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change in rcvspect of an industrial matter provided the subject matter of chanfo 
is substantially in issue in the conciliation proceedings.* 

Thus where the mills gave a notice of change for introduction of change 
over, whereby the day shift workers were to exchange places with the night 
shift workers, the conciliation proceedings proved fructuous and ended on 
23rd July. 1942. Held that after the failure of the conciliation proceedings 
the mills were entitled to enforce the change and the day workers were entitled 
to go on strike if they intended to. The change enforced after the end of 
conciliation proceedings was legal, but the change male before that dale was held 
to be illegal.® 

The applicants contended that in the notice of change given by the mills 
it was stated that they wanted to reduce the complement of 25 table folders 
to 14 to be selected by seniority and after the failure of conciliation proceed- 
ings the applicants who were senior were retrenched and those who were 
junior to them were retained and therefore the mills committed an illegal 
change as this was not covered by the notice of change. Held that what 
was stated in the notice of change was a 'desired change* and did not amount 
to a binding agreement and therefore there was no illegal change^ 

SCHEDULE II. 

The sub-section (2) enacts that any change in an industrial -matter 
specified in Schedule 11 would be an illegal change. vSchedule II contains 10 
items and. oases under them have been discussed below. 

SCHEDULE 11 : ITEM (1) : 

Reduction intended to be of a permanent or semi-pennanent character in the 
number of persons employed or to be employed in any occupation or process or 
department or departments or in a shift not due to 'force majeure:* 

Legislative changes: 

The words, "in any occupation or process or department or departments 
or in a shift ' have been added in this Act. They did not appear under 
the Bombay Industrial Disputes Act. So it was held under that Act that if 
some of the employees have been transferred from day duly (o night duty, it 
would not be a permanent or semi-permanent reduction in the number of 
persons employed provided that the strength of the employees remains the 
• same.^ 

So also where workers were offered work in Ring Frame Department 
on the closure of the Mule Department it was held it was not an illegal 


i Pundlik Mukuiul Vs. 'flic Mill Owners 
Association Bombay, Application No. 4/1940. 
Bombay Labour Gazette. (April 1940) Vol. 19. 
Page 690. 

2. Abde Rflhum Subrati Vs. Tlic Surat 
Cotton Spinning uml weaving Mills. Co Lul. 
Application No. 43/19444 Bombay Labour Ga- 
zette. (Nov. 1944) Vol. 24. Page 193, 


3. Sitaram Vasudeo Salvi Vs. The Khatau 
Makanji Spinning and Weaving Co. Ltd. Appli- 
cation No. 26 1944 Bombay Labour Gazette. 
(March 1946). Vol. 25. Page 516. 

4. The Textile Labour Association Ahmeda- 
bad. Vs. The Shri Ambica Mills Co Ltd. Appo. 
No. 18/1940. Bom. Labour Gazette, (Qq^, 
1940.) Vol. 20. Pa^e 142. 
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change.^ 

The addition of the words “shift * and “department V in this section changes 
the law in this respect and under this act if there is a reduction of a 

permanent or semi-parmanent character in a shift or in a department or 
process it would fall under this item even if the total strength of the employees 
remains unchanged. 

SECT. 46. 

Temporary reduction:- 

Reduction must be of a permanent or semi-permanent character. A 
reduction of a temporary character does not come within the provision of this 
item."^ Where the Mills Company, after dismissing one weft carrier, did not fill 
up the place because they wanted to make an experiment of reducing the 

number from four to three, held the reduction was of a temporary character 
and did not come under item (1) of Schedule. 11.® 

Where the number of permanent operatives in the Winding Department 
was 22 in May, all of whom were permanent, 21 in June. 20 in July and 17 

in Aug p held that it was a reduction coming under item (i) of Schedule II. 

No such reduction could be made without going through the formalities of the 
Act and therefore the reduction having been made without such formalities 
amounted an to illegal change.^ 

Where a third shift which was run intermittently for two years was 
closed, no permanent employee having been di.scharged or reduced, the 
discharged employees being all temporary, held that the closure did not involve 
any reduction of permanent or semi-permanent character in the number of 
permanent employees and so no notice of closure was necessary under section 
28 (I) of the Bombay Industrial Disputes Act, and failure to give such notice 
did not amount to an illegal change.^' 

Where a mill engaged a new contractor for folding department work 
and where the incoming contractor engaged his new men ( almost the same 
number) in place of the men of the outgoing contractor, held that as the 
old men were not given any permanent tickets by the mill, they were not 
permanent within the meaning of Standing Order No. 3. and as such were 
not entitled to any notice under Standing Order No. 19 nor was there any 

1. Dliondtram Vs. The Sholapur Spinning la Spinning and Weaving Co. Ltd. Appn. No. 

and Weaving Co. Ltd. Appn. No, 135/1945. 17/1941. Bom. Labour Gazette (July 1941). 

Bombay Govt. Gazette Part. 1. (6th March. Vol. 23. Page 936. 

1947) Page 811. 4. The Government Labour Officer Vs. 

2. The Textile Labour Association AHrne- The Manager. Ramla! Silk Mills, Appn. No. ?52/ 

dabad. Vs. Shree Ambica Mills Co. Ltd. Appli- 1940, Bombay Labour Gazette. (Dec. 1940). 

cation No. 18/1940 . Bombay Labour Gazette. Vol. 20. Page 299. 

(Oct. 1940 ) Vol. 20. Page 142. 5. The Textile Labour Association Ahmoda- 

Kalimohan Bhomik Vs. The Jam Hosiery bad Vs. The Ahmcdubad Manufacturing and 

Works. Appn. No. 153/1943. Bombay Labour Calico Printing Co. Ltd. Appn, No. 163/1943. 

Gazette. (Aug. 1944). Vol. 23. Page 753. and 164/1943. Bombay Labour Gazette. ( Oct. 

3. Narayan Yashvant Donde Vs. The Coor- 1944) Vol. 24. Pages 96 and 103. 
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reduction of a permanent or semi-permanent character in the number of 
employees, that no notice of change under section 28 of the Act (corresponding 
lo section 42 of this Act ) read with item (1). Schedule II of the Bombay 
Industrial Disputes Act was necessary and that there was no illegal change. ‘ 

Force Majeure. 

The meaning of the word “Force Majeure’* has been very ably and 
exhaustively expounded in application No. 153 of 1943. Il may be taken as a 

leading case on the subject. Th^ facts of thit case were that owing to the 

shortage of necessary hinds of yarns and particular kinds of needles that were 
required, the management were compelled to effect temporary reduction in the 
number of the employees. The Court held that, *^()wing lo circumstances 
arising on account of war which were beyond their control they were com- 
pelled to effect temporary reduction in the number of employees. This 
reduction must be held to be due to Forci Majeure. * Dealing with the subject at 
length the court further said in the judgment: — 

“The word ‘Force Majeure* has not been defined in the Bombay 
Industrial Disputes Act and must be given its ordinary Dictionary meaning 
which is ‘irresistible compulsion . “ What is meant by ‘Force Majeure* can 
1)6 gathered from the provisions made in the Standing Orders for temporary 
stoppage of work s ich as is made in Standing Order No. 16 for the cotton 

textile mills in Bombay. In a case arising out of the Standing Order No. 

16 in Application No. 16 of 1944. Mr. Justice Divatia held that the shortage 
of colour chemicals due to war conditions and Government control was 
sufficient justification for temporary stoppage of work. If the word ‘Force 
Majeure is interpreted in that sense, it would appear that the shortage of 
yarns and needles owing to conditions created by the war was also due to 
Foroe Majeure. The meaning of this expression which is often used in 
English commercial contracts was construed by Mr. Justice Me Cardie, in the 
case of Lebeaupin Versus. Richard Crispin and Company. 2. King's Bench 
Division (1920). page 714. The learned judge observes as follows: — 

“This term is used with reference to all the circumstances independent of 
the will of men, and which it is not in his power to control; and such Force 
Majeure \$ sufficient to justify the non-execution of the contract. Thus war* 
inundations, and epidemics are oases of Force Majeure: it has even been decided 
that a strike of workmen constitutes a case of Force Majeure. This is a wide 
definition but I think that it usefully, though loosely, suggests, not only the 
meaning of the phrase as used on the continenS but also the meaning of the 
phrase as often employed in the English contracts. That war comes within 
the meaniug of ‘Force Majeure’ would seem to he of the opinion of Swiften 
Eady L. J. in Zinc Corporation V. Hirach (1916) 1. K. B. 541, 554. That 
a strike of workmen comes within the phrase was tlu* opinion of Bailhache J. 


1. The Textile Liiluur Association, AhmeJa- The Textile Labour Association Vs. The 

bad. Vs. The Ahmedabad Cotton Manufacturing Maneictal Harital Mills. Co. Ltd. Applicatioil 

Co. Ltd Application No. 7/1942. Bombav No. 37/1942 Bombay Labour Gasette. (Sept. 

Labour Casette. (Sept. 1943) Vol 23. Page 48. 1943). Vol. 23. Page. 52. 
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in Matsoukis V. Prieslman. (1915) I. K. B. 681. That learned Judge was. 
if I may respectfully say so, clearly right when he said that the phrase ‘Force 
Majeure* was not inter-changeahle with ‘Vis Major’ or 'the act of God. 
It goes beyond the latterphrases. Any direct legislative or administrative 
interference would, of course, coine within the term : for example, an embargo. 
But even such a thing as a breakdown of machinery through accident was 
deemed by Bailhache J. to come within the words ‘Force Majeure’ (see 
Matsoukis Vs. Priestman), (1915) L K. B. 681. 687. These observations 
support the view which I am taking Vif:. that the words Force Majeure 
do not necessarily refer to an act of God but all circumstances which are 
beyond the control of the party which claims th? protection of ‘Force Majeure* 
clause. In this view therefore, tlij reduction in the uum’oer of employees 
must be held to be due to 'Force Majeure . A reduction of this character does 
not, therefore, require a notice of change and it is not necessary to go through 
the procedure laid down in Bombay Industrial Disputes Ac' for effecting 
changes. It is, therefore, not an illegal change.’ 

Item (i) of Schedule II of the Bombay Industrial Relations Act refers to 
the reduction intended to be of a permanent or semi-permanent character not due 
to * Force Majeure *. Any temporary reduction in the number of employees 
due to Force Majeure is intended t<i be dealt with by Standing Orders framed 
under item (vii) of Schedule I of the Act. If therefore the action of mills 
is intended to he a reduction of a permanent character and is not due to 
Force Majeure. a notice of change is necessary, If on the other hand the 
reduction was not intended to be of a permanent cliaractcr or was due to Force 
Majeure no notice of change is in fact required." 

Thus where certain employees were reduced on account of the shortage 
of needles and yarns due to war conditions, but were soiiie time after taken 
back, held it was a reduction due to force majeure and was of a temporary 
character and therefore no notice of change under section 28 (2) of the 
Bombay Industrial Disputes Act was necessary.' 

Similarly where w<Trkers were temporarily reduced due to shortage of 
chemicals which the Government ceased to supply, but the workers were taken 
back seven days afterwards held it was a leuporary reduction ilue to causes 
beyond the control of the employer and therefore can^ und^r Standing -Order 
No. 16 and not umler item (i) of the Schedule II. ‘ 

Similarly where looms on which the appikrints were working were 
requisitioned by the Government for the purpose of preparing machine gun 
belting, the employers being given 10. p, c. over the cost of production, 
wages and other expenses being paid by Government, were stopped due to 
the sudden decision of the Government to stop proJiictio.i and the employees 


1. Kali Mohan Bhomitr V. The Shrec Jam 
Hoileiry Worics, Borlvll. Appl. No. 153 of 1943. 
Bombay Labour Gasette ( August 1944 ) Vol. 
23, Page. 753. 

2. ibia. 


3. Ibiit. 

4. The Dliuiia Girni Kanigar Union Vs. 
The Now Praliip Weaving ami Manufacturing 
Oi. Ltd, Appn. No. 16/1944 B^imbay Labour 
Gaiette. {July. 1944) Vol. 23. P. 708, 
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were taken back after some clays, held the reduction was temporary and beyond 
the control of the management and the action of the mills fell under standing 
Order No. 16 and not unJer item (f) of Schedule 11.’ 

/}iit when (he management dispensed with the services of certain 
employees by giving 14 days notice because of the sudden stoppage of the 
Government orders and no body else was appointed in their place, it was 
held that the re<luction was not due to force majeure and was hot of a 
temporary character. For a discharge by 14 days* notice of a permanent 
worker would not necessarily mean that the employer means to dispense 
with the services only for a short time and ‘therefore the reduction in 
number of employees having been caused without giving a proper notice of 
change was an illegal change," 


Competence to apply: 

The person who has been discharged or dismissed cannot make an 
application for declaration of an illegal change on the ground of reduction, 
because the application is to be made by an employee concerned under section 
55 of the Bombay Industrial Dissptes Act (by an employee directly affected 
tinder section 79 of the present Act.) So such a person cannot be regarded 
as an ^employee concerned* because after his valid discharge from the mill he 
ceases to be an employee of the mill within the meaning of the definition of 
the term and has no locus standi to make an application.^ 


SCHEDULE II : ITEM II : 


Permanent or semi-permanent increase in the number of persons employed or 
to be employed in any occupation or process or department or departments. 

Legislative Changes : 

The words, “demands for ‘ which occurred in the Bombay Industrial 
Disputes Act at the beginoing have been dropped. The words "occupation 
or process*' have beeu added. 

Temporary Increase:— 

This item relates to a demand for pjrmanent or S3mi*pernianeat increase 
in the number of persons employed or to be enployed in any depart neat or 
departments. The increase ought to be p^rdunsiit or semi-psr niisat. Mere 
temporary increase does not come under this item. Thus where the manage- 
ment asked two persons to mind two loons which formerly were werked by 
one person because skilled persons were not available and as a temporary 
measure while filling up the vacancies, held that there was no permanent or 


1. Mahomed Yii^iuf Ahmed Vs. The Bombay 
Textile Mills, Co. l^td. Application No. 2/1944. 
Bomltay Labour Gazette. (July 1944) Vol. 23. 
Page 705. 

2. Elcuath Mahftileo. Vs. The Bombay 
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Lftbour Gftxette. (July 1944) Vo). 23. Page 
703. 


3. Ganpat Rambhan Gayekwar Va. The 
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Sakharam Raoji Vs. The fCkendelh Splftntiig 
and Weaving Mills. Co. Ltd. Appn. No, 28/ 
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seini*‘permanent increase in the number of persons employed and there was no 
illegal change.^ 

ITEM 3: 

Dismissal of any employee except as provided in the standing orders appli* 
caple under this Act: 

Legislative changes:- 

This item under the Bombay Industrial Disputes Act was in these terms ; 
‘Dismissal of any employee except in accordance with law or as provided in 
the standing orders framed under section 26 of this Act,* The words ''in 
accordance with law*' have been dropped. Also at the end words "applicable 
under this Act * have been substituted for the obvious reason that the standing 
orders under the Bombay Industrial Disputes Act are applicable under this 
Act by virtue of proviso (b) to section 122 of this Act, 

Except as provided in the standing orders:- 

Standing order No. 19 as framed for operatives provides for discharge of 
an employee. Standing order No. 21 enumerates the causes for which an 
operative may be dismissed and standing order No. 22 lays down the procedure 
for dismissing an employee. If an operative is dismissed except as provided 
for in the Standing Order, the act of dismissal comes under this item and 
would amount to an illegal change. 

The dismissal of an employee without following the procedure laid down 
in standing order No. 22 constitutes change. * 

The standing order No. 22 provides that an operative cannot be dis- 
missed unless he is informed in writing of the alleged misconduct and is given 
an opportunity to explain the circumstances against him. So where the 
applicant was dismissed without being informed in writing of her alleged 
misconduct nor given an opportunity to explain her conduct held the action of 
the mills was otherwise than in accordance with the standing order and 
amounted to an illegal change.^ 

For fujl discussion see the comments under standing order No. 22 

So also if an operative is dismissed for an alleged misconduct not falling 
under standing order No. 21 settled for operatives, the dismissal is 
not in accordance with the standing orders and therefore would constitute an 
illegal change. 

For full discussion see comments under sliiiiding order No. 21 

Standing order No. 19 for operatives prescribes the procedure for 
discharge of an employee. If an employee has been alleged to be discharged 
but the termination of his services does not amount io a legal discharge 

1. The AwaliicP Gir.ii Kimgar Uni m Vs. No 6()/l940. Bunbay Labour Gazette. (Feb. 

The Pratap Spinning and Weaving Manufacturing 1941.) V'ol. 20. Pago. 427. 

C k Ltd. Appn. No. 49/1940. Bombay Labim- 3. The Govt. Labour Officer. Bombay. V«. 

Gaaette. (EX$c, 1940) Vol. 20. Page 2 ^7. The Manugciv Ambika Ssll'; Mills. Ltd. Appii. N ). 

2. G>Vfirnnaat Laboui Officer, B;imbay. 60/1940 Bom. Labjur Gazette (Feb. 1941) Vul. 

V«. .Ambi’; I Mills Co Ltd, Bombay Appn. 20. Page, 427. 
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under standing order No. 19. it amounts to an illegal dismissal and therefore 
it constitutes an illegal change piovided of course^ that procedure for dismissal 
under standing order No. 22 is also n(»t followed.^ 

SCHliOlM: II : IFliM (0 : 

Rationalisation or oilier efficiency systems of Work:- 

Under the Bombay Industrial Disputes Act the words were introduction 
of Rationalisation or other efficiency systems of work. The words Introduction 
of* have been deleted in this Act. 

Meaning of 'Rationalisation* - 

This word has not been defined in the Act. Kvery body connected with 
an industry speaks now-a-diys of rationalisation but this expression is used in 
such a variety of meanings that the discussion .about it tends to result in 
confusion. The Industrial Court has also founti it difficult to find its exact 
connotation. The etymological meaning of rationalisation means any measure or 
method which is based on reason i. e. to say any reasoned process as opposed 
to a merely empirical traditional or haphazard process. The definitions of 
rationalisation have been attempted in various industrial countries. The Textile 
Labour Inquiry Committee appointed by the Bombay (lovernment in its report 
(Vol. 2. Page 180) has discussed the different definitions of this word. The 
Committee explained the meaning of the word thus. "Rationalisation has a wider 
as well as narrower meaning. In its wider sense it means a reform in the 
various concerns in an industry taken together for the purpose of reducing 
waste and loss by concerted action. In its narrower sense it means a reform 
in a particular industrial unit for substituting uneconomic and inefficient 
practices by substituting and scientific method®. In one aspect of the latter 
case, rationalisation means improvement in labour productivity and efficiency 
and all reforms of this type are grouped together and have been called 
'efficiency system* in Bombay. It has been contended that such efficiency 
schemes arc different from rationalisation. We do not think that according 
to the latest conprelicnsive definition given by the International Labour Office 
efficiency scheme can l)e taken out of this sphere of rationalisation*' (Vol. II 
page 183.) 

Rationalisation: — 

There arc thfee decisions on this point under the Bombay Industrial 
Disputes Act ;inJ all of them have been delivered by Mr. Rajadhyaksh J, 
Member of the Industrial Court. He held that the exact meaning to be 
attached to the word rationalisation in item (4) of Schedule II is a matter 
of some doubt. Though l)y reducing a few hands and keeping the same number 
of machines working, a large amount of work may be taken from the remain- 
ing bands but item no. (4) Schedule II refers to the introduction of the system 
of rationalisation and not to sporadic occasional and temporary and compera* 
tively insignificant changes effected in the strength of the eupioyees engaged 


2. No'irmali >ii)cd Allabax Vs. SurangjiUT 
NLinuFacluriiij' Ltd. Nv». 2- Apjin. 


No. ,55/1943. Bombay Labour GaaeUe. { $o|>t. 
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in a particular department according to the needs of the department/ 

Six workers were discharged for a number of days varying between 10 
I to 30* on account of ‘working doubles*. By the system of working doubles ta 
^ meant a system by which the work which was done by two is directed to be 
done by one and as result of which one worker is necessarily discharged* The 
question was whether this action constituted rationalisation or an introduction 
of an efficiency system of working. Out of 88 machines it was only on six 
machines and only for a few days, that one worker was asked to attend to two 
sides thereof. The introduction of a system necessarily connotes certain stability 
or general applicability. The discharge of a worker by directing one worker to 
attend to two sides of the machine in respect of a few machines and for a 
very short period would not amount to introduction of rationalisation what- 
ever may be the motive of the management in taking the vstep. Held the 
action of the mills was not an introduction for rationalisation/ 

In the same case the court held that. *'If the management wants to try out 
an experiment for a 'few days f>efore adopting a system as such, it would 
not amount to introduction of rationalisation.*. But where the mills 
introduded a system of working doubles on 20 machines out of 30. in January 
1941 and continued till 17th May 1941 when the necessity of working doubles 
disappeared owing lo the disoontinuance of night-shift, the court over-ruled 
the contention that it was a temporary or experimental measure. The Court 
observed. “I was afraid that these two dicisions of mine might perhaps leave 
a loop-hole by which a system of rationalisation may be introduced in the guise 
of a temporary or experimental measure. My fears in that regard have unfor- 
tunately proved to be true as the present application shows. By no stretch of 
imagination can the action of the mills be characterised as experimental or lacking 
in stability or general applicability. Out of 26 machines on wliicli system of 
doubles could be worked 20 machines were brought imJjr the new arrangement. 
The arrangement did not continue for a few days or weeks but for four 
months and it was discontinued only because the night-shift had to be stopped 
owing to riots and as a result the workers in the night-shift were brought 
book again to their original jobs.., ...The action of the mills amount to the 
introduction of system of rationalisation. As this was brought without going 
through the procees of conciliation it amounted to an illegal change.’ 

The working of a relay system means rationalisation of work for two 
hours where half the number of employees attend to the working of the 
whole department/ 

1. The Textile Labour Association Ahme<lR- 
bai. Vs. The Shri Ambika Mills. Go. Ltd, Ap|tn. 

No. 18/1940 Bombay Labour Gasette (Od. 

1940) Vol. 20. Page. 142. 

2. Cbaman Baleband Vs. The Manek Chowk 
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1941.) VoL 20. Page, 429. 
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SCHEDULE ■: ITEM 5 : 

Startiof alteration or Discontimiance of shift-working otherwise than in 
accordance with the standing orders— 

Schedule I of the Act which relates to the subject matter of the 
standing orders includes shift-* working and Schedule 11 includes among other 
things the starting alteration or discontinuance of shift-working otherwise than 
in accordance with the standing orders. The latter provision necessarily implies 
that there must be standing orders in force at the time of starting or disconti- 
nuance of shifts* When no standing orders are in force there cannot be 
discontinuance of shifts, 'otherwise than in accordance with the standing orders • 
This item in Schedule II is the counterpart of the item of shift-working in 
Schedule I, so that shift-working in accordance with the standing orders fails 
under Schedule I while starting alteration or discontinuance of shift-working 
otherwise than in accordance with the standing orders falls under Schedule II. 
Therefore in absence of any standing orders in operation at the material time, 
the discontinuance of night-shift working cannot fall under item No. 5 of 
Schedule II and would not therefore be an illegal change.’ 

Standing order No. 9 as settled for Bombay group of mills and 
Ahmedabad group regulates the shift-working. But the difference between 
standing order No* 7 as settled for Bombay group and as settled for Ahmedabad 
group is that mills In Bombay group are given power to transfer an operative 
from the day-shift to the night-shift but no such power was given under the 
standing orders settled for Ahmedabad and if an operative in the day-shift is 
unwilling to work in the night-shift, he cannot be compelled to do so and 
such a transfer would amount to an illegal change in Ahmedabad.^ 

So where operatives were transferred in Ahmedabad from day-shift 

to night-shift on pain of being dismissed from service, the change was other- 
wise than in accordance with the standing orders and constituted an illegal 
change** 

Tlie opponent mills in Surat-where change-over of shifts is not permitted 
under the standing order-introduced on 1-9-41 a system of change-over by 
which day-shift workers were asked to exchange places with the night-shift 
workers. The day-shift workers objected to it faiid the mills gave a notice of 
change on 27th May 1942. The conciliation proceedings failed and ended on 
23-7-42. The mills continued the system of change-over. Held the mills 

were entitled to continue the change after completion of the conciliation, 

but the action of the mills in instituting the system of change-over 

before that date was contrary to the provisions of Bombay Industrial Disputes 


1. City Deputy Collector end Labour OHic- 
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Aot and amounted to an illegai change.* 

But there is a recent award of the Industrial Court to the effect that 
for a period of one year from 15th February 1947 the mills in Ahmedabad 
shall be allowed to work three shifts if they want to; and in both eases of 
two shifts as well as three shifts, there is to be a system of change over at 
the end of each month by which the workers of the first shift will go over 
to the second shift and those of the second to the third and those of the third 
shift to the first in rotation.^ 


Transfer to a different kfiata:- 

It is not open to a worker to refuse to work in a different khata unless 
the change involves an alteration in his status or decrease in his wages.* 
Nor is there a privilege of a worker to claim to work on a particular machine. 
Therefore the mills do not commit an illegal change or violate any standing 
order by asking a worker to work or not on a particular machine and as long 
as wages remain the same, there is no illegal change/ Under this Act the 
transfer of workers in the establishment and assignment of work fall under item 
(2) of Schedule II and any aggrieved worker may apply to the Labour Court 
under sections 42 (4) and 78 (I) (a) (III). 

SCHEDULE H : ITEM 6 : 

Withdrawal of recognition to unions of employees : 

The words 'or granting* which occurred in the Bombay Industrial 
Disputes Aot have been deleted in this Act. 

SCHEDULE 11 : ITEM 7 : 

Withdrawal of any customary concession or privilege or change in usage : 
Custom and usage saved:- 

'Although there is no section in the Bombay Industrial Disputes Act 
which expressly saves existing usages and customs in an industry, it does 
appear that the legislature intended to save such existing usages and customs. 
For instance item No. 7 of Schedule II refers to a change in usage which can 
only be effected by going through a process of conciliation. By implication 
therefore it must be taken that all usages whether in favoujr of employers or 
employees lire saved. Acting therefore in consonance with such usage is 
making a change in the industrial matter/ 

"Playing off*' of the employees for the trade reasons although not embodied 
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in standing orders No. 16. 17. and 18 was proved to have contmiied as 
a custom or usage in Bombay for the last 25 years but after 1929 in a precise 
and well defined way, and almost regarded as a part of the contract of employ- 
ment ; and where the mills acted in consonance with the usage in playing off 
certain operatives,, held there was no change at all; much less illegal change. 

There was a custom in Ahmedabad textile mills to grant a holiday on 
Ramzan Id and there was an agreement between the Textile Labour 
Association and the Mill Owners' Association to include Ramxan Id as a full 
holiday in the list of holidays. The management of the opponent mills did not 
grant holiday on the Ram/an Id day: held it was contrary to usage and custom 
and therefore amounted to an illegal change* The mills contended that none of 
the workers at that time working in the mills were muslims: therefore it was 
not necessary to observe a holiday on Id day. Held that it was immaterial. The 
importance of a holiday to an employee consists not always in the opportunity 
it provides in performing religious rites but in compulsory rest he gets by reason 
f>f the holiday. It was further contended that the workers by being present 
on that day had waived their right to observe it as a holiday : held that the 
willingness or unwillingness of the workers had no bearing. It may be that 
even though the workers ^considered themselves to be entitled to a holiday 
they had to attend the mills being afraid if they did not do so they might lose 
their wages for that day.'** 


According to the custom and usage in the mills where ever there was 
any shortage of work in the mills no operative was played off but whatever 
work was available was distributed among all the permanent workers. Prom 
10th June 1943 however the management introduced the Pali system by which 
whenever there was any shortage of work a certain number of permanent workers 
were employed and others were played off. Held that introduction of Pali systen 
contrary to the usage and custom of the departmert without following the 
procedure for effecting changes amounted to an illegal change.^ 

Where the relay system had been in vogue from 1935 onwards in the 
weaving department of the mills, it was held to be a custom or usage within 
the meaning of this item and notice of change is necessary if a change in the 
system is desired.^ 

According to custom and usage in the textile industry at Ahmedabad a 
person working doubles in the ring spinning department was entitled to 45 per 
eenl* increase in wages, but certain employees working double were not paid 
the full 45 per cent, increment, held that it was change in custom and usage 
on the part of the employers referred to in item no. 7, Schedule II and as 
this change was effected without going through the process of conqiliatipn it 


2. \W.il 

1. Tlie Textile Labour A^iaocia'iun Abmedu' 
bail. Va. The National MilU. Co Ltd. Appu. 
No. 63/1940 Bombay Labour Gaiette. (April 
1941) Vol 20. Page 633. 

1. The Jalgaon Gimi i<C«mj|ar Union Va. 
TKe KKandefb Spityking 'and Weaytps,.MilU. Co. 


Ltd. Application No. Bom. Miow 

G«.rtte. (June. 1945). V«l. 24.,?.., m. 

2. TW. S.ri>n|ipur G)tt<m 
Ltd. No, 2 V»..'nie Ow«:aiiiw|iXj|ibpw,; j^ 
cw. Apiw. No. igsilnr 

f..*bo«u Gk^.. (.Afgo^ 1942), VoL - 21, 
««9,,-' ' 
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constituted an illegal change.^ 

Where the employees wanted more cleaning time for their machines, held 
they wanted a change in custom or usage and the change they desired fell under 
item No. 7 of Schedule II.* 

Occasionally asking the workers to work beyond the normal hours of 
work but within the limits -of the Factories Act because of an extra holiday 
in the course of the week is not contrary to the custom and usage in the 
Textile Industry at Ahmedabad. The Court also made it clear that if work for 
extra hours is taken for every holiday that *is given even within the limits 
prescribed for the factoriew«, it may have to be considered in future whether 
such an action would not be contrary to the custom and usage/ 

Customary concession or privilege:- 

It may l)e customary for the management to get a loom repaired it it 
goes out of order but where such loom is not repaired it cannot be said that 
it was 'withdrawal of any customary concession or privilege/* 

If the loom gets out of order it is the business of the jobber on duty to 
see that it is repaired and there is no question of customary concession or 
usage. 

Privilege:- 

'Privilege' means something which cannot be demanded as of right and 
it is therefore not a duty on the part of the other party but a concession which 
is made without any legal obligation. Distribution of food stuffs at cheap 
rates from a mill is a privilege enjoyed by the operatives of the particular mill 
which opens the grain shop^. 

wm NO K. 

Introduction of new rules of discipline or alteration of existing rules 
and their interpretation fexcept in so far as they are provided for in the standing 
orders appHcable under thi.s Act : 

The Words * ‘except in so far as they are provided for in the standing 
orders applicable under this Act" is an addition in this Act. They did not 
occur in the Bombay Industrial Disputes Act. 

1. The Textile UehoMr Ai^oeixtion. Vi. The Co. Ltd. Appnt. No. 4/1941 and 8/1941 Bum- 

Ahmedabad, Kaiter-'l-Hind.M lilt. Co. LtdvAppn. hay Labour Gasette. (April 1941). Vo!. 20, 

No. 27/1941 Bombay Labour Gaiette ( ^pt. Page 

1941). Vol. 21. Page 41. 4. Khalil Miiddi Vi. The l^aami Silk Milk 

2. The Staadard, Milli. Co. Ltd. Vs. The Ltd. Appn. No. 54/1940. Bombay Labour. Case- 

Goveiniafmt Labfwr Oflioer Bombay and others. lie. ( Feb. 1941 ) Vol. 20. Page 426. 

,/Vp|ip. No. :2^94rl. Bombay Labour Gasette. 5. The Standard Mills. Co. Ltd. Vs. The 

(id, ay. )«: Vol. 20. Page 705. Goveroment Labour Oflioer. Bombay and others. 

k Textile Labour Assooatim Appn. No. 7/1943. Bombay Labour Gaaatte. 

bad Vs. The Ahmedabad (April 1943) . Vol. , 22^ P|^e 578. 
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SCHEDULE II: ITEM 9: 

Wares fflcludinr the period and mode of payment:- 

The words in item 9 of the Schedule II of the Bombay Wuslrial 
Disputes Act were 'wages and total weekly hours of work*. That item has 
now been split up. Item (9) refers to "wages including the period and mode 
of payment’* while the item (10) refers to "hours of work and rest intervals.** 

Wages:- 

Wages have been defined in section 3 (39) of this Act. The word was 
not defined under the Bombay Industrial Disputes Act. 

The scheme of the Bombay Industrial Disputes Act (of this Act as we|i) 
is that there shall be no change affecting the wages of the workers without 
going through the conciliation proceedings.* 

So non-payment of wages is an illegal change.*^ 

Reduction of Wages:- 

When in fact the rate of the wages of piece workers had been lowered, 
the fact that even under reduced rates of wages a worker in fact gets more 
by reason of his turning out more work is immaterial and if the reduction in 
the rate of wages is effected without giving a notice of change it amounts to 
an illegal change/* 

Reduction of earnings on account of stoppage of the relay service fails 
under item (9) of .Schedule II of the Bombay Industrial Disputes Act and 
therefore stoppage of relay system without a notice of change would be 
illegal/ 

Under this Act even the stoppage of the relay system without any 
reduction in earning would fail under item (10) of Schedule II being a change in 
hours of work and rest intervals. The notice of change therefore would bb 
necessary. But where there was reduction in the earnings of an employee on 
account of the neglect of the management to repair a machine held it was not 
a case of change with regard to wages. 

Change made in wage-rate:- 

A change made in the wage-rate before the Bombay Industrial Disputes 
Act came into force, although the reduced wages were actually paid after the 
Act came into operation, does not come under item (9) of Schedule II of the 
Act and as such would not amount to an illegal change.* 


1. The Textile Lebour Association Ahmeda- 
liaa. Va. The Shri Ambilca Mills. Co. Ltd. No. 

2. Appn. No. 8/1940 Bombay Labour Gaxette. 
(Oct. 1940). Vol. 20. P. 139. 

2. HiraUI Asharam Vt. The Hathisiilg 
manufacturing Co. Ltd. Appns. No. 8/1943 and 
28/1943. Bombay Labour Gaaette. ( Dec. 1943. ) 
Vol 23. Page. 263. 

3. The Textile Labour Association Abmeda- 
bad. Vs. Shfee Ambiea Milk Gi. Ltd. No. 2. 
Appn. No> ^1940. Bombay Labour Gaaette. 

1940). Vol. 20; Page 139. 


4. Gty Deputy Collector and Labour Offi- 
cer. Vs. National Mills. Co. Ltd. Appn. No. 
4/1939. Bombay Labour Gaaette. Part IV. C. 
Dated 8th Pebruaiy 1940. Page 160. 

3. Khalil Muddi Vs. The Laxmi Silk Milb. 
Appn. No. 54/1940. Bombay Labour Gaaette. 
tPab. 1941). Vol. 20. Page 426. 

6. Gty Deputy Collector und Lubour Offi- 
cer. Abme^bad Vs. Abmadabad Luxou Cctloo 
Mills. Ltd. Ahmedabad Appn. ^ BomUy 
Government Gaaette. Part. IV. C Dated 8ih 
Pebnimy im Page 150, 
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DieiiiiiMi of ttodaifned waifos:- 

■ Where ihe demand of the operatives was that the unclaimed wages 
should be paid to them on a particular day instead of on the day fixed by the 
management according to standing order No. 8 ; it was held that the workers' 
demand would not constitute a .request for a change in the standing order as 
such; it would none the less amount to asking for u change in an industrial 
matter because it relates to the payment of wages. That being so a notice 
under section 28 (2) of the Bombay Industrial Disputes Act was necessary.' 

Dearness allowance: Bouns: Other allowances : 

Dearness allowance and bonus are expressly inclucleii in the definition of 
wages given, in section 3 (39) of this Act. Even under the Bombay Industrial 
Disputes Act in which the term ‘wages’ was not defined, dearness allowance 
was held to b^ included in wages.‘^ 

It was held that bonus though an exgratiu payment was included in the 
word Reward* and was an industrial matter.' 

But now l>y virtue of the definition of wages both bonus and dearness 
allowance are * wages. ' So any change in respect thereof would be a change in 
respect of ‘wages/ a matter s]>ecified in item No. (9) Schedule II. But it must 
be remembered that change contemplated by the Act is a change which 
’ would lead to an industrial dispute if not agreed to. Thus n grant of dearness 
allowance by an employer of his own free will is though a change in wages 
is not a change within the meaning of this Act. For it is always open to the 
employee not to accept it if he is minded and therefore the grant of dearness 
allowance would not lead to an industrial dispute and so no notice of change 
would be necessary for the grant of dearness allowance or increase in wages.* 


So also where the management grants without there being any agreement, 
settlement or award and of its o.wn free will bonus subject to a condition that 
those on the muster-roll on a particular date were entitled to it, held that 
the bonus being an exgratia payment, the grant of it subject to any condition 


is not a circumstance affecting adversly 
ed before the grant and therefore such 
notice to be given and is not an illegal 

Also grant of exgratia payment to 


1. The Mill Owners* Association Bombay 
Vs. The Government Labour. Officer, Bom- 
bay and others. Appn. No. 5/1940. Bombay 
Ubour Geeette. (April. 1940.) Vol. 19. 
Page 693. 

2. The Textile Labour Association Abmeda- 
bad. Vs. The Shree Nagar Weaving and Manu- 
factnring G> Ltd. Appo. No. 10/1941 and 
32/1941 Bombay Labour Gazette. ( Sept 1941 ) 
Vol. 21, Page 35. 

The Government Labour Officer. Afameda- 
bad Vs. The Anant Mills. Co. Ltd. Appn. 
No. 3?/l94!. Hun. Labour Gazette (Oct. 


the condition of employees as it obtain- 
a condition does not require any 
change,"' 

some trusted workers not regulatad by 

1941) Vol. 21. Page 153. 

3. The 'lextile Labour Association Ahmc- 
dabad Vs. The Ahmedabad Mill Owners* Asso- 
ciation. Reference No. 1/1945. Bombay Labour 
Gazette. (Oct. 1945) Vol. 25. Page 117. 

4. Pundlic Mukund and others Vs. The Milt 
Owners' Association Bombay. Appn. No. 4/1940. 
Bombay Labour Gazette. ( April. 1940. ) Voi. 
19. Page 690. 

5. Sahdeo Gangarain Savant Vs. Tlie New 
Pralhad Mills Ltd. Appn. No. 87/1944. Ek>rn 
Iwy Labour Gazette. ( June. 1946 ) Vol. 23. 
Page 760. 
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any rules and depending merely upon the volition o! employers who ^ragy or 
may not pay it for a particular month would not be a * change wrtmP the 
meaning of the Act.* 

Where ths applicant contended that the mills committed an illegal change 
by not giving him Sukhadi and extra bonus, the court held that the staff of 
the mills was not entitled to these things as of right and it depended entirely 
on the sweet will of the management. The member of the staff who had not 
the good will of the management could not get them and therefore there was no 
illegal change in not paying the same to hi<n/* 

The ratio decidendi of these cases is that when the employer grants dear- 
ness allowance, bonus or any other allowance exgratia, of his own sweet will, 
without there being any agreement, settlement or award in respect of the grant 
thereof, then the payment or nonpayment thereof is not 'change* within the 
meaning of the term in the Act, But if such grant is in pursuance of an 
agreement, settlement or award then the employer is bound by the terms thereof 
and cannot make a change iherein in contravention of the terms of such 
agreement etc. Thus non*-payment of dearness allowance in contravention of 
terms of an award is an illegal change.'^ 

Wages earned:- 

According to an agreement between the employer and Representative 
Union bonus was to be calculated on *\vage8 earned". The applicants* case 
was that a special war time allowance which was paid under another agreement 
to them at the rale of Rs. 2/~per hapla of 12 days for working the relay 
system must be included in computing the bonus. The workers contended that 
in the' relay system each weaver had to mind four looms instead of usual two 
looms for two hours and therefore this was intensified work and must be 

deemed wages earned and therefore the mills committed an illegal change 

in not including this allowance in computing bonus. The Court held that, "The 
relay system does not necessarily imply intsnaified work but it is a case of 
divided work. Each weaver is normally supposed to put in his best and when 
he is called upon to mind four looms his best cannot be improved upon. This 
best which used to he given to two looms is divided between four looms. 
Therefore this must be deemed to lie an extra emolument and not ‘wages 
earned.* Therefore it must be excluded from consideration at the time of 


1. Sahhttram jayaram V''s. The Khatau 
Makanjt Spinning ami Weaving Mills. G>. l.td. 
Appn. No. 1'58/JSK3. B<.nnbay Labour Gazette. 
(June. 1944) Vos. 24. Page 322. 

2. Dbarmsi Hatbising Vs. The Ahmedabarj 
Laami Cotton Mills. Co. Li<l. Appn. No. 162/ 
1943. Bom. L. G. (Oct 1944) Vol. 24 Page 
123. 

3. The 3 extile Labour Astociation. AhmtAsL- 
bad Vi. The Shree Nagtr Weaving and Man- 
ufacturing Co. Ltd. No. 10/1941 and 32/1941 


Bombay Labour Gaaette. (Sept. 1944) Vol. 21 
Page 35. 

3*be Government Labour Offieei\ Ahmedabid. 
V . The Anant Mills. Co. Ltd. Appn*. No. 
33/1941 and 42/194] Bombay Labour Gieena. 
(Oct. I941> Vol. 21, Page 153. 

The Teatila Labour Aitociatioa Ahntedibail. 
Vs. The Abmedabad Mill Owners^ AesociiitioQ. 
Submiesion No. l/t945. Bom. L. C. (Oct. t945.) 
Vol. 25. Page 107. 
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calculating bonus’ 

It is respectfully submitted that this decision seems to be incorrect for when a 
man minds four looms instead of two there is intensified work and he is put 
to more labour and strain. The decision however may be supported in the 
special terms of the agreement regarding bonus. 

SCHimii II: ITEM 10: 

Hours of work and rest-iiitcrvals ; 

Under tlie latter part ot item (9) of Schedule II of the Bombay Industrial 
Disputes Act the words were, “total weekly hours of work * and therefore it 
was held under that Act that there was nothing which precluded the management 
from fixing the daily hours of work (»n any piirticular day in such a way that 
the total weekly hours were the same of c )tirse suhiecl to the provisions of 
the Factory Act." 

Under this Act the law is changed and the words are, “hours of work 
and resHntervalh.'* So it is nut possible for tlio management to change the 
daily hours of work or even to change the resl’-intervaU without giving notice 
of change under Section 42. 

Suh-sectiofi ^ Such change 

The words used here are *such change . 'riie words must refer to a change 
described in sub'^section (I) of Section 73 of the Bombay Industrial Disputes 
Act (corresponding to sub'-section (1) and (2) of section 46 of this Act.)^ 

So the change in contravention of the terms of an award etc. would 
amount to an illegal change only if it is a change referred to in sub-section (1) 
and (2) i. e. it must be a change in standing orders or with respect to an 
industrial matter sepcified in Schedule 11. So where dearness allowance was 
not iiaid in contravention of the terms of an award, it was held that the 
dearneh.s allowance is included in wages, and is an industrial matter specified 
in item (9) of Schedule II and non-payment thereof is therefore 'such change* 
within the meaning of this sub-section and therefore amounts to an illegal change.^ 

In contra ventioii of registered settlement: - 

^ Non-payment of dearness allowance on due dale in contravention of a 
registered settlement constitutes an illegal change. ' 

Where there was a registered settlement regarding the periodical change- 
over of shifts, but certain night-shift workers were not transferred to day— shift 
owing to the defective eye sights of their opposite numbers in the day-shift; 

3. The Textile Labour As&ociattoti Abin^a* 
bad. Vs. The Sbrinagar Weaving and Manufac' 

luring Co, Ltd. Appn. No. 10/1941 and ^1941. 
Bombay Labour Gaxette. (Sept. 1941 L Vol 2t 
Page 35. 

4 . Ibid. 

5. Josephine Marline and antoher Va. Ram- 
U1 Silk Mills Appn. No, 1/1943. Bombay Lab- 
our Gazette. ( May, 1943 ) VoK 22. Page 59^, 


1. Masuinbhai Guiainrasul Vs. The Mono- 
gram Mills Co. Ltd. Appn. No. 31/1944, Bom- 
bay Labour Gazette. (Mav. 1945) Vol. 24 
Page 553. 

2, 1 he Abmcdabad G>tton Manufacturing 
Co, Ltd. Vs. llie Textile Labour Association. 
Alimedabad. Appn. No. 4/1940 and 8/1940. 
Bombay Labour Gazette. ( April, 1941 ) Vol. 
20. Page 629. 
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held that it was a breach of the settlement as the settlement did not 
mention anything about operatives with defective eye sights being entitled to 
continue in day-shift and therefore the act of the mills constituted an illegal 
change.^ 

So also where it was provided in the registered settlement to 
re-employ certain doffers when their machines restarted it was held to be 
an illegal change not to re-employ them when the machines re-started. *‘It is no 
defence to say that their employment is not necessary because the machines 
are started on fine instead of course count**^ 

There was a registered settlement that the posts of bobbin carriers 
and coolies in the weaving department shall not be reduced but the mills 
company reduced one bobbin carrier. In an application to declare it to be an 
illegal change it was contended by the management that the person reduced 
belonged to weft department and his name was entered into the muster roll 
for weft department and therefore there was no breach of the settlement, held 
that in view of the admission of the mills in their written statement that 
weft room belonged to weaving department held that the reduced worker 
belonged to the weaving department and therefore his reduction was in contra- 
vention of the terms of the registered settlement and constituted an illegal change.^ 

Where there was a registered settlement that the management will 
introduce such change as regards humidification etc, as may be possible and 
feasible but in spile of reasonable attempts of the company humidification plant 
was not obtained, but the mills made other changes to give effect to the terms 
of the settlement, held there was no illegal change.^ 

Implicit Terms;— 

Where the settlement provided that the wages should be increased in such 
a way that the average earning of a weaver for 26 working days would 
amount to Rs. 37/- on the basis of 68 per. cent efficiency, the operatives 
contended that the mills committed contravention of the ter ns of this settlement 
in as much they failed to supply good and adequate materials and to 
maintain the looms in the working order so that it was impossible for the 
workers to reach 68 per cent, efficiency. The mills contended that this 
contention did not arise out of the settlement and therefore there was no 
contravention of the terms of the settlement. The Court refused to accede to 
iVie contention of the mills and held that it was an implicit term of the 
settlement that other things should remain constant, and it would be illegal 
change if the workers could show that the conditions have worsened after the 

1. Sutcman AIkIuUh himI others. Vs. Tlic 3. Nurayan YaaKvant Oondc Vs. The 

Indian Manufacturin,^ G>. Ltd. Appn. No. 19/ Qwrla Spinning and Weaving G). Ltd. Appo. 

1942. Bombay Labour Gazette. (Sept. 1942) No. 35/1941. Bombay Labour Gazette. (Jan, 

Vol. 22. Page 45. 1942) Vol. 21. Page 515. 

2. The Textile Labour Association Ahmcda- 4. The Amalner Girni Kamgar Union Vs. 

bad. Vs. The Shri Amhica Mills. Ltd. Appn, The Pratap Spinning Weaving and Manufacturing 

No. 1/1940. Bombay Labour Gazette. ( March. Mills. Co, Ltd. Appn. No. 41/1944. Bombay 

1940) Vol. 19. Page 590. Labour Gazette, (Jan. 1944) Vol 23. Page 310, 
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Vaifue Settlements:-" 

No breach can be held proved of a settlement the terms of which ’can* 
not be definitely ascertained. The declaration of an illegal change is a penal 
provision under the Act and the opponent cannot be penalised on the allega- 
tion of a condition about which the parties do not seem to have been of one 
mind. Where the employer agreed by a registered settlement to restore the 
dearness allowance when the present stocks in excess of normal stocks were 
exhausted, held the words 'normal* stocks is too vague and indefinite to be 
made foundation of an application for an illegal change/ 

Where the settlement provided that management will have due regard to 
seniority, efficiency and regulating of attendance in making promotions, held the 
management was the proper judge in deciding efficiency in absence of any test 
of efficiency laid down in the settlement and therefore if the management 
makes any promotion, it will not amount to an illegal change.* 

The vague agreements of this type would provoke disputes rather than 
prevent them and it would be most difficult for the court to decide which of 
the two operatives is more efficient’*/ 


Modification of a Settlement or a Registered Agreement:-^ 

If there is a settlement the parties can by mutual agreement or settlement 
modify it la order to bring about this modification the parties may come to 
a private agreement or one party may proceed by giving a notice of change. 
These latter proceedings may result in an agreement before the conciliation 
starts or in a settlement after the conciliation begins and the previous settle- 
ment would be deemed to be modified by the latter settlement. If no settle- 
ment is reached and the conciliation proceedings fail, then the original settle- 
ment will subsist, and no change in contravention thereof can be made. The 
only course for a party is to terminate the settlement under section 116 (1), 

Thus there was a settlement between the employer and the employees that 15 
out of them would work double sides, the management wanted to increase 
the number to 25. On the failure of the conciliation proceeding for that 

change the management effected the change and increased the number of double 

aiders to 25. Held that on the failure of the conciliation proceedings to 
increase the number of double siders to 25, the original settlement must be 

deemed to be subsisting and the increase in number of double siders being in 

contravention of that settlement amounted to an illegal change/ 


1. Viihoba Shivram Vs, Tlie Difivijaya 
Spioaing and Weairing Co Ltd. Appn. No. 
218/1943, Bombay Labour Gazette. ( Nov. 1944 ) 
Vol. 24. Page 182. 

2. Bayobai Deepaji Vs. Tlie Ambica Silk 
Mills. Ca Ltd. Appn. No. 6/1941. Bombay 
Labour Gazette. ( May. 1941 ) Vol, 20. 
Page 701. 

3. The Amalner Ginii Kamgar Union Vs, 


The Pntap Spiauhig and Weaving and Matiu* 
facturiog Co. Ltd. AppL No. 60/1941. Bom. 
Labour Gazette. Vol. 21, P. 718. 

4. Ibid. 

5. The Jalgaon Girni Kamdar Union. Vs, 
The Khandesh Spinning and Wcuviog Co. Ltd. 
Appn. No. 81/1944* Bombay Labour Gazette, 
(July. 1946) Vol. 25. Page 852. 
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Where there was a settlement about wages, the mills wanted an increase 
in hours of work. The operatives refused to take part in the proceedings 
unless the wages were increased. The conciliator said he could not go into 

the question of wages unless the settlement relating to wages was first 

termmated and reported failure of the conciliation proceedings. The mills 
thereupon increased the number of hours : held it was no illegal change and the 
conciliator was right. ^ 

In Contravention of the Terms of an Award. 

Non^'paymenl of dearness allowance in contravention of the terms of an 
award is an illegal change.^ 

The failure to pay the dearness allowance within ths time mentioned in 
the award would also be a contravention of the term of the award and would 
amount to an illegal change.'* 

When the award is silent as to the time when the dearness allowance 
should be paid it mast be paid within a reasonable time after it becomes due. 

The reasonable time cannot be defined with precision but period of one 

month would not lie unreasonable. Non-payment within such lime ivS an 
illegal change/ 

Even if it Is with-held under a mis-apprehension and subsequently paid it 
would be a breach of the terms of the award and would amount to a technical 
illegal change.'' 

Non-payment of dearness allowance in due time is aii illegal change.** 

Non-payment of the dearness allowance under an award would amount 
to aq illegal change even if there is a special agreement with the emloyee that 
he will not demand it. For in the case of an award no change could be 
introduced by an employer even with the consent of the employee by virtue 
of section 77 (2) of the Bombay Industrial Disputes Act (corresponding to 
section 116 of this Act.)^ 


1. Naraviin Ki'islmu Slioity Vs. J«m 

(Vlaiuifactiinii]; (./>. Ltd. Mill No. I. Appn. 
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Labour Gazette. ( Ji'ly^ 1942) Vol. 21. 

I'age 1115, 

6.. Mohan Vasaram Vs. 'Flic Sarangpur 
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Vol. 24. Page 615. 
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Nor can the rights undar the award be waived by an employee. Xhere- 
fore if the employer does not pay the dearness allowance payable under an 
av^^ard, he none the less, commits an illegal change even if the right to 
dearness allowance is waived by the employee.’ 

But if there is no binding award failure to carry out its terms would 
not amount to nn illegal change." 

In contravention of registered agreement:- 

Where there was a registered agreement that the management should not 
work certain old ring frames except in case of a break down of a machine 
and the management worked the ring frames without there being a break down 

held it was a breach of the agreement and amounted to an illegal change.^ 

Where the mills company was bound to pay bonus by virtue of a 
registerecl agreement but did not pay it. held that the non-payment thereof 
amounted to an illegal change. In view of the agreement, it was the duty of 
the mills to pay as it became due.* 

Suh- section 5 

This sub-section is new and its terms are very wide, in fact much wider 

than those used in sub-section 3. The use of the word 'any shows that 

agreement, settlement or award may be with regard to any industrial matter 
and need not be limited to the mailer specified in Schedule II and failure to 
carry out the terms of any settlement etc, would be an illegal change. Under 
sub-section (3) the change in contravention of the terms of a registered 
agreement etc. which is prohibited is a change in respect of an industrial 
matter specified in Schedule II. Under that sub-section a change in industrial 
matters not specified in Schedule II even though in contravention of the terms 
of a registered agreement etc. is not illegal change. Under this sub-section 
failure to carry out the terms of any settlement, agreement or award is an 
illegal change. 

47. An employer required under the terms of any decision or 
Employer to m«l<c . I, etc. Order of H Laljouf Court or the Industrial Court 
within certnin time. jo Carry out a change or withdraw an illegal 
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2. The Textile Labour Association Ahmeda- 
bad. Vs, The Shri Ambika Mills Co. Lid. 
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3. Mannusing Mnlising Vs. 'I'he Kliandesh 
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Vol. 25 Page 341. 
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change* shall comply with such requirement within such time 
as the Court giving or making the decision or order prescribed and 
where no time is prescribed by it within forty-eight hours of the 
giving or making of the decision or order. 

COMMENTS. 

This sub-section is totally new. Under Section 78 (I) (c) the Labour 
Court and under Section 84 (I) (a) the Industrial Court in appeal are empowered 
to require any employer to withdraw an illegal change or to carry out any 
change which is a matter in issue. This section prescribes the time limit 
within which the employer must carry out the change. Failure to carry out the 
required change would be punishable under section 106. If the Labour Court 
does not prescril>e the time within which the change should he carried out it 
must be done within 48 hours and .if the employer fails to carry out such 
change within 48 hours, he would be guilty under section 106. 

Under the Bombay Industrial Disputes Act, the Industrial Court had no 
lK)wer similar to those given under section 78 (1) (A) (c) to require the 
employer to carry out or withdraw any change. All that the Industrial Court 
could do was to declare a change illegal for which the employer would be 
liable to be punished for illegal change, or continuance of the same. 



CtlAPTER IX. 

Joint Committees, 


“Provision is made for setting up Joint Committees of representatives of 
employers and employees in various occupations and undertakings in an 
industry. This is a device for establishing direct and continuous touch between 
the representatives of employers and workers and for securing speedy con- 
sideration and disposal of the difficulties which arise from day to day in employer 
employee relations. This is a familiar arrangement in United Kingdom and in 
several other countries and its adoption has been recommended by Royal 
Commission on Indian Labour. ’ ( Statement of Objects and Reasons ). 

This Chapter and the provisions thereunder are totally new. 

48 (1) A Joint Committee may be constituted for an under - 

Constitution (»f Joint CoinmiUecs. taking Of occupation with the consent of the 
employer and tlie registered union for- the industry for the local 
area. 


Provided that no Joint Committee shall be so constituted in 
respect of an undertaking or occupation where there is no representa- 
tive union, unless not less than fifteen per cent, of the employees are 
members of a registered union. 

^ (2) On application made in this behalf by the employer or 
the Union to the Registrar, a Joint Committee shall be entered in 
a list of Joint Committees maintained by him, and thereupon all the 
provisions of this Act shall apply to idle Joint Committee. 

(3) A Joint Committee shall stand dissolved — 

(a) whenever the condition specified in the proviso to sub- 
clause (1) ceases to be complied with; 

(b) on expiry of the period of a three months’ notice in 
that behalf being given by the employer to the union, 
or by the union to the employer. 

COMMENTS. 

A Joint Committee may be set up for an undertaking as a whole, or 
an occupation thereof in cases where (1) there is a Representative Union or 
(2) in the absence of a Representative Union in those undertakings and occupa- 
tions which have at least 15 per cent, of the employees as members of the 
Registered Union which would be either a Qualified ora Primary Union. 
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Such a Joint Committee can be set up only with the consent of the 
employer and the registered union and may be dissolved by three months' 
notice. This shows that the Joint Committee is a voluntary machinery. 

49. (1) A Joint Com inittse shall consist of such number of 
C(>n)po<!iitioii of Joint Cxnmiiitlec. members as may be prescribed; half the number 

shall in the prescribed manner be nominated by the union and the 
other half appointed by the employer concerned. 

(2) A chairman shall be appointed in accordance with rules 
made in this behalf. He shall perform his duties in the prescribed 
manner. 

For the manner of nomination of members by the union under sub^section 
(1), the appointment of the chairman and the manner in which he shall perform 
his duties under siib^seclion (2) of section 49, see rules. 

50. (I) A representative of the registered union may attend 
Proceeaings of Joint Commiitccc. any meeting of the Joint Committee, to advise 

the members representing the employees 

(2) The proceedings of the Joint Committee shall be conducted 
in the manner prescribed. 

(3) The proceedings shall be recorded in a minute booh. 

Note that the decision of the Joint Committee does not bind the 
employer or the union. The employer or the union may endorse or reject the 
decision. For the manner of conducting proceedings of a Joint Committee see 
rules. 

51. (1) Any member of a Joint Committee may move pro- 
Piopusai for change posal regarding any change other than a change in any 
standing order or regarding any other matter affecting the relations 
between the employer and the employees in the undertaking or 
occupation, as the case may be, for which the Committee is ' con- 
stituted ; 

Provided that no such proposal shall be moved for a change 
in respect of any industrial matter if such change could not for the 
time being be m:ide under this Act. 

(2) The decision of the Joint Committee regarding every 
change proposed under the provisions of sub-section (1) together 
with all necessary particulars regarding such change shall vyithin forty 
-eight hours be communicated to the registwed union: apd , thei 
employer, as vyell as the Labour Officer and the Comintssioiier 
Labour*. 
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52. (1) Where an agreement is arrived at between the 
employer and the union regarding any change 
Labour Gmir proposcd in the Joint Committee under sub- 

section (1) of section 51. a memoranclum of such agreement signed 
by them shall be forwarded by the employer in the prescribed 
manner to the Registrar and the Labour Officer and all the provisions 
of this Act shall apply to such agreement as they would apply in 
respect of an agreement under sub-section (1) of section 44. 

(2) ]( within seven days from the receipt of a decision under 
sub-section (2) of Section 51. the employer or the union sends an 
intimation ( herein-afler called special intimation ) in the prescribed 
form to the Conciliator for the industry for the local area stating 
that the change proposed in the joint Committee, being a change in 
respect of a matter not specified in Schedule I or HI. or such 
change with specified alterations, should he made, and that no 
agreement in respect thereof has been arrived at between the union 
and the employer, the Conciliator shall forthwith enter the case as 
an industrial dispute in the register kept under section 55. and the 
provisions of this Act shall apply to it as if a statement were sub- 
mitted under section 54. 

(3) If within seven days from the receipt of a decision under 
sub-section (2) of section 51 regarding a matter specified in clause 
(a) of paragraph A of sub-section (1) of section 78 the employer 
or union sends a special application in respect of such matter to the 
Labour Court having jurisdiction, the Labour Court shall forthwith 
proceed to decide the dispute under the provisions of Chapter XII. 

(4) A copy of every special intimation sent under sub-section 
(2) shall be forwarded to the Chief Conciliator, the Conciliator for 
the industry for the local area concerned, the Registrar, the Labour 
Officer and such other person as may be prescribed. 

COMMENTS. 

The effect of section 52 is that notice of change under section 42 would 
be dispensed with in respect of a change moved in the Joint Committee. 
If the employer and the union reach an agreement the memorandum of agree- 
ment shall he registered and such an agreement shall be as good as an agree- 
ment reached after a notice of change. Where the parties do not reach an 
agreement and the change is one in respect of a matter not specified in 
Schedule I or IIL either the employer dr the union may send within seven days 
of the receipt of the decision of the Joint Committee, a special intimation to 
the Conciliator that such change or such change with a specified alteration 
should be made. The Conciliator shall thereupon proceed with the conciliation 
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proceedings under Chapter X. If the change is as regards a matter specified in 
clause (a) of the paragraph (A) of section 78 (1) the employer or the union 
may make a special application to the Labour Court. 

For the manner in which the memorandum of agreement shall be for- 
Vrarded under sub-section (1), the form in which a special intimation shall be 
forwarded under sub-section (2) and other persons prescribed in subsection 4 
see rules. 

53. (1) The union may authorise such proportion, (hereinafter 

Decision of respective reprc> called the authorised proportion), not being less 
and employer. than threc-fourth or the members representing the 

employees on the Joint Committee, to accept or reject on its behalf 
any proposal or class of proposals moved in the Committee. 

(2) The employer may authorise a proportion of the members 
representing him on the Committee to accept or reject on his behalf 
any proposal or class of proposals moved in the Committee. 

(3) For a period of two months after a decision of the Com- 
mittee, no notice of change under section 42, or special intimation 
or application under section 52 shall be given or made- 

fa) where the union acts under sub-section (1). by the 
employees concerned or the union, contrary to the 
decision of the authorised proportion accepting a pro- 
posal in respect of which it is authorised ; and 

(b) where the employer acts under sub-section (2), by the 
employer, contrary to the decision of the authorised pro^ 
portion of his representatives. 

(4) The union whenever it acts under sub-section (1) and the 
employer whenever he acts under sub-section (2), shall communicate 
the fact to the Chief Conciliator, the Conciliator for the industry 
for the local area concerned and the Registrar. 

COMMENTS. 

The aub-section (1) and (2) of this section provide for an authorised 
proportion of the members representing the employer or employees on the 
Committee to acoept on his or their behalf any proposal or class of proposals 
moved in the Committee by either of them. 

If the employer or the employees concerned or the union acts contrary 
to the decision of his or its authorised proportion accepting a proposal 
in respect of .which it is authorised, then such party is dsbarred for a period 
of 2 months from giving any 'notice . of change as provided by ssotion 42 or 
special intimation or application uoder section 51 which they are entitled to 
give under the Act. litis indireotly supplies the sanction for iaduoing the 
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parties to act in accordance with the decision o{ its authorised proportion and 
makes it binding in this sense. 

But such a decision of the authorised proportion is not binding in the 
same way as registered agreement would be binding* For such a decision is not 
a full fledged agreement and would mature into an agreement only when the 
parties to the memorandum sign the agreement and get it registered with the 
Registrar under section 51. 



CHAPTER. X. 

Conciliation jnroctedinf^s. 


Under the scheme of the Act conciliation proceedings are compulsory in 
the sense that an employee or employer who has given notice of a change 
under section 42 (I) or section 42 (2) respectively, must, if he desires the 
change, initiate and go through the conciliation proceedings as laid down under 
this chapter. Of course none of the parties are bound to agree and come to a 
ssttleinent. They may not arrive at a settlement. What th3 Act requires is that 
after the parties have failed to come to an agreement inter se a responsible Govern- 
ment official- the concilialor-shoiild endeavour to bring about the settlement of the 
dispute and only after he has failed and conciliation proceedings have ended 
that the parties should he at liberty to lake any course they please.' i. e. the 
employer may effect the change" or may declare a lock-out to enforce the 
change or the employees may commence a strike to resist thi change which 
the employer tries to effect or to enforce the change they want. Any change 
made* or lock-out declared^ or strike commenced Irefore it, would he 
illegal and punishable under the Act. 

54. (1) If any proposed change in respect of which notice is 

Reportofdi.pute to be Miit uiidcr scction 42. or an intimation or special 

to Registrar, Chief Conciliator notice IS givcD under sectiou 45 IS objected to by 
.inci Conciliator employer or the employee, as the case may 

be, the party who gave such notice, intimation or special notice 
shall, if he still desires that the change should be effected, forward 
to the Registrar, the Chief Conciliator and the Conciliator for the 
local area for the industry concerned a full statement of the case in 
the prescribed form within fifteen days from the date of service of 
such notice, intimation or special notice on the other party or within 
one week of the expiry of the period fixed by both the parties under 
sub-section (1) of section 44 for arriving at an agreement. 

Explanation, - For the purposes of this sub -section a change 
shall be deemed to be objected to by the employer or employee, as 
the case may be, if within seven days from the date of service of 
such notice, intimation or special notice or within the period fixed 
by both the parties under sub-section (1) of section 44 for arriving 


1. Pandurang Hari V«. The New City of 
Boimba^r Manufacturing Co. Ltd. Appn. No. 
81 1945. Borony Labour Gasette ( April. 1946 ) 
Voi: 25. Page 601. 

2. Pundlik Mukund Va. The Mill Owiieri* 
Association Bombay, Appn. No. 4/1940. Bombay 


Labour Garette. (April. 1940) Vol. 19. 
Page 690. 

3. Section 46. (2). 

4 Section '98. (2). 
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at an agreement a memorandum of agreement has not been forwarded 
to the Registrar under the said sub-section. 

(2) Where a notification is issued under sub-section (5) of 
section 43 in respect of such change, any employer or employee in 
the industry may widiin seven days from the date of publication 
of such notification forward such statement to the said officers. 


Lefislative changes 

The notable change is that the period in which the statement must be 
forwarded has been reduced from 21 days to 15 days. In the explanation the 
period is reduced from 15 days in the Bombay Industrial Disputes Act to 7 
days. Sub-section (2) Is new. It is a conseciuential addition necessitated by the 
addition of sub-section (5) of section 43. For the form of the statement see 
forms. 

55. On receipt of the statement of the case under section 54 
Gmnnencemcninfoinciliatiiin (he Conciliator shall, except in a case in which by 
prooeedinx rcason of the provisions of section 64 a concilia- 

tion proceeding cannot be commenced, forthwith enter the industrial 
dispute in the register kept for the purpose and thereupon the con- 
ciliation proceeding shall be deemed to have commenced from the 
date of such receipt. 


I,egislative Changes :- 

This section corresponds to section 35 of the Bombay Industrial Disputes 
Act. The words “except in a case in which by reason of the provisions of 
section 64 a conciliation proceeding cannot l>e commenced are new. 

36. (I) The Conciliator shall hold the conciliation proceeding 

Ooiu’iliatifin pi-oretdinx iq the prescribed manner. 

(2) It shall be the duty of the Conciliator to endeavour to 
bring about the settlement of the industrial dispute and for this pur- 
pose the Conciliator shall enquire into the dispute and a niattws 
affecting the merits thereof and may do all such things as he thinks 
fit for the purpose of inducing the parties to come to a fair an 
amicable settlement of the dispute and may adjourn the conciliation 
proceeding for any period sufficient in his opinion to allow the 
parties to arrive at a settlement or for any other reason. 

COMMENTS. 


Thi. -cUo. ol tk. Son*«. 

M>. Rule. PXKril* Ik* «««“' » 

tlM all that the Goaolfator eaa do is to endeavour to bnag about a s^tle 
nmit, He has no pamr to Jowe the parties toagree. 
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57. (1) It shall be lawful for the Chief Conciliator tb inter- 

Power of Chief Conciliator vene or to direct any Conciliator to Intervene at 
lo inkrvene. any stage in any conciliation proceeding held by 

another Conciliator, and thereafter the Chief Conciliator or the 
Conciliator so directed shall hold the conciliation proceeding with or 
without the assistance of the Conciliator. 

(2) The Chief Conciliator may from time to time issue such 
directions as he dqems fit to any Conciliator at any stage of, a con- 
ciliation proceeding. 

Legislative changes:- 

Section 57 corresponds to section 37 of the Bombay Industrial Disputes 
Act. Sub-section 2 is new. 

58. (1) If a settlement of an industrial dispute is arrived at 
Settli-cneni anil rcpori. [jj g Conciliation proceeding, a memorandum of 
such settlement shall be drawn up in the prescribed from by the 
Conciliator and signed by the employer and the representative of 
employees. The Conciliator shall send a report of the proceeding 
along with a copy of the memorandum of settlement to the Registrar 
and the Chief Conciliator. The Registrar shall record such settle- 
ment in the register of agreements and shall then publish it in the 
prescribed manner. The change, if any, agreed to by such settlement 
shall come into operation from the date agreed upon in such settle- 
ment and where no such date is agreed upon from the date on which 
it is recorded in the register. 

(2; If no such settlement is arrived at, the Conciliator shall, as 
soon as possible after the close of the proceeding before him, send 
a full report to the Chief Conciliator stating the steps taken by him 
for ascertaining the facts and circumstances relating to the dispute 
and the reasons on account of which, in his opinion, a settlement 
could not be arrived at : 

Provided that where such Conciliator is the Chief Conciliator 
such report shall be forwarded by him to the Provincial Govern- 
ment. 

(3) The Chief Conciliator shall forward the report submitted to 

him under sub-section (2) to the Provincial Government with such 
remarks jis he deems fit. . ; ' • 

(4) The ProviMial Government shall puhlish the roport of t^e,. 
Conciliator or Chief C<wiliator forwarded to it under tlm proviso to 
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sub— section (2) of' under Sub— section (3) except in cases in * which 
the dispute is referred to a Board, or the parties to the dispute 
enter into a submission in respect of it. 

(5) Before the close of the proceeding befofe him the Conciliator 
shall ascertain from the parties whether they are willing to submit 
the dispute to arbitration. 

(6) (a) Notwithstanding anything contained in the foregoing 

subr-sections, if at any stage of a conciliation pro- 
ceeding the parties agree in writing lo submit the 
dispute to arbitrition, the agreement shall be deemed 
to be a submission within the meaning of section 66. 

(b) Where the agreement provides for arbitration either 
by a Labour Court or by the Ind istrial Court, the 
Conciliator shall forthwith refer the dispute to the 
Labour Court or the Industrial Court, as the case 
may be. 

COMMENTS. 

This section corresponds to section 38 of the Bombay Industrial Dis- 
putes Act and lays down what should be done when a settlement is arrived 
at and when a .settlement is not arrived at. 

Sulr sections (5) and (6) (a) and (b) of this section are new. Sub- 

section (5) imposes on the Conciliator the d ity to ask the parties if they are 
willing to refer the dispute to arbitration. Sub-section (6) lays down that if 
the parties agree to refer the dispute to arbitration, the agreement is to be 
considered a submission within the meaning of section 66. Sub-section 6 (b) 
makes it obligatory on the Conciliator to refer the dispute lo the Labour 
Court or the Industrid Court in case where ihe agreement provides for 
arbitration by tha Lab jur Court or the Industrial Court. 

The memorandum of settlement must be in the form prescribed. Such a 
memorandum is lo be published in the official Gizelte. 

For termination of a settlement see seetjon 1 16. 

59. (1) The Provincial Government may at any time, and 

Reference to Board. where either prior to the commencement of a 

proceeding before the Conciliator or after his failire to bring about 
a settlement, the parties agree, shall refer the dispute to a Board 
and thereupon conciliation proceedings before the Board shall be 
deemed to have commenced from the date of such reference. 

(2) Oii such reference being made, the board shall give notice 
in the prescribed manner to the parties to the dispute to appear 
before it at such time and place as may be specified in the notice, 
A copy of such notice shall be sent to the Labour Officer 
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(3) Ob the date specified in the notice or on such o'.h(nr date 
as may be fixed by the Board, the Board shall hold the conciliation 
proceeding. It shall be the duty of the Board to endeavour to bring 
about a settlement of the industrial disupte and the provisions of 
sections 55, 56 and 58 shall, so far as may be. apply to the pro- 
ceeding before the Board. 

Legislative changes : — 

This section corresponds to section 39 of the Bombay Indusiriai Disputes 
Act. The words. “ Daring the pendency of any proceedings under the fore • 
going provisions of the Act" appearing in the beginning of Mih~seclioa (I) 
have been substituted by the words "at any time." Thus undir this Act the 
Provincial Government s power to refer a dispute to a Board is increased. 

Scape of the Section. 

This section provides that Provincial Government may at any time refer 
the dispute to a Board of Conciliation and shall be bound to refer the dispute 
to the Board if the parties agree to do so before the conciliation prrceedings 
have commenced or after they have failed. The Board s power and functions 
are equivalant to that of the Conciliator i. e. to endeavour to bring about a 
settlement. 

60. (1) A Conciliator or a Board, as the case may be, shall 

Procedure khO i.owers of subject to the provisions of this Act, follow in a 
Conciliator and Board. Conciliation proceeding such procedure as may be 
prescribed. 

(2) The proceedings before a Conciliator shall be held in 
camera and any proceedings before a Board may be Held in public 
or in camera as the Board may decide. 

(3) If a party to an indstrial dispute or a witness or any other 
person giving any information or producing any decument in a conci- 
liation proceeding makes a request in writing to the Conciliator 
or the Board, as the case may be. that such information or the 
contents of such document be treated as confidential, the Conciliator 
or the Board shall direct that such information or document be 
treated as confidential : 

Provided that the Conciliator or Board may permit the infor- 
mation or the contents of the document to be disclosed to ‘the other 
party, 

(4) Save as provided in sub-section (3); a Conciliator or any 
member of a Board or any person present at or concerned in the 
conciliation proceeding shall not disclose any information or the con- 
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tents of any document in respect of which a request has been made 
undmr sub-section (3) without the consent in writing of the party 
making the request under the said sub-section. 

(5) Nothing in this section shall apply to the disclosure of any 
information or the contents of any document for the purpose of a prose* 
cution under this Act or under any other law for the time being in force. 

This section corresponds to section 40 of the Bombay Industrial Disputes 
Act. The procedure in respect of conciliation proceedings is prescribed by 
rules. Sub-section (2) is new. 

61. A Conciliator or a Board may refer any question of law 

Ratmaw to Induitrial arising before him or it in any conciliation pro- 

Board. ^ " cceding. to the Industrial Court for decision. Any 

order passed by the Conciliator or the Board in such proceeding shall 
be in accordance with such decision. 

This section is new and by it a Conciliator or a Board has been ’given 
power to refer a matter of law to the Industrial Court for decision. 

62. (1) The Provincial Government shall by general or special 
Time limit for lutget of Order notified in the Official Gazette fix a time 

conciliation proceeding. jimJt fop the •Completion of each stage of the 
conciliation proceedings provided for under this Chapter: 

Provided that the total period fixed for completion of all stages 
of a conciliation proceeding shall not exceed one month from the 
date on whirti the dispute is entered by the Conciliator in the 
register under section 55 or is referred to a Board under section 59: 

Provided further that the Provincial Government may extend 
the said period of one month by a further period of a fortnight at 
a time but not exceeding in any case two months in the aggregate. 

(2) Notwithstanding anything contained in sub-section (1), the 
parties to any industrial dispute may in any case agree to extend 
the period fixed for the completion of any stage of a conciliation 
proceeding by any further period and such further period shall be 
excluded in computing the period of time limit referred to in the said 
sub-section. 

Legislative cliaages:- 

Hus seotimi corresponds to section 41 of the Bombay Industrial Disputes 
Act. The only change is ihat the total period fixed for completing the con- 
ciliation proceeding is reduced from two to one month. 

The first proviso to sub-section (1) of seption 62 clearly says that the 
total period of time limit fixed for ail stages of conciliation procee^ngs . sbgll 
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not exceed one month and the second proviso makes it further clear that the 
Government may extend the said period of one month by a further period of 
a fortnight at a time not exceeding in any case two months in the aggregate so 
that if the time is extended the total period for conciliation proceedings can* 
not exceed three months except that it may be open to the parties to afitree 
mutually that the said period may be extended by any further period and 
that further period shall be excluded in computing the period of time fixed by 
the statute. Under the Bombay Industrial Disputes Act the total period was 
four months.* 

63. A conciliation proceeding shall be deemed to have been 

C)inplction of conciliallon Completed-^ 
proceeding. 

(i) when a memorandum of the settlement arrived at in 
such proceeding is signed by the parties under sub- 
section (1) of section 58, or 

(ii) when the parties agree in writing to submit the dispute 
to arbitration, or 

(iii) if no settlement is arrived at, when the report of the 
Conciliator or the Board is published by the Provincial 
Government, or 

(iv) when the time limit fixed for the completion of sach 
proceeding under section 62 has expired. 

Legislative Changes:— 

This section corresponds to section 42 of the Bombay Industrial Disputes 
Act and is substantially the same with some additions and alterations. In 
clause (i) the words under the old Act were, "when a settlement is arrived 
at*'. The change here is merely a change in language. Clause (ii) is new. On 
account of this addition, the conciliation proceedings are deemed to be com* 
pleted if the parties agree in writing to submit the dispute to arbitration. 

Scope Of The Section:- 

This section IS very important for only after the conciliation proceedings 
are completed whether successfully or unsuccessfully that the employer will be 
at liberty to make a change** of which he has given the notice under section 
42 (1) or may declare a lock-out** in respect thereof and the employees will 
be at liberty to resort to a strike to enforce the change regarding which they 
have given the notice.^ Any change made by the employer or lock-out 
declared by him or strike commenced by the employees before the completion 
of the conciliation proceedings would be illegal. Also any change made,^ lock 

1. Section 41, Bombay Industrial Dispotea 2. Section. 46. 

Act. The Edward Textiles Ltd. Vs. The Go* 3. Section. 98. 

vernment Labour Officer. Appn. No. 43/1946. 4. Section. 97. ^ 

Bombay Labour Gaxctte. (Aug. 1946) Voi. 3. Sedition. 46. (2). 

25. Page 931. 
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out declared^ or strike commenced^ 2 months after the completion of the 
conciliation proceedings would be illegal. This section lays down when the con* 
ciliatidn proceedings shall be deemed to be completed. 

Under the scheme of the Act after the completion of the conciliation 
proceeding it is open to the workers to resort to a strike and it is also open 
to the employers to declare a lock-out within two months after the completion 
of such proceedings.^ 

Time Limit Fixed. 

**It is true that the words used in section 42 of the B. I. D. Act 
( corresponding to section 63 of the present Act) are 'time limit fixed' and it 
is urged by the petitioners that the word 'fixed* means fixed by an order of 
Government. But where there is no order as in the present case the word 
'Fixed* means fixed according to the section and as I construe section 41 
( present section 62 ) the time limit fixed in that section in absence of any 
general or special order is the period of two months ( one month under the 
act ). 

When it is stated in section 42 { corresponding to section 63 ) that the 
conciliation proceedings shall be deemed to have been completed when the time 
limit fixed for the completion of such proceedings under section 41 has expired 
it would in my opinion follow that where no time limit has been initially fixed 
at all and where there is no mutual agreement between the*parties extending the 
time, the conciliation proceedings must be deemed to be completed at the end of 
two (one under this Act) months after they begin. It may be that if no settle- 
ment is arrived at, the conciliator’s report may be published after the period 
of two months is over but it cannot be said in that case that the conciliation 
proceedings are completed when the conciliator's report is published. It is not 
stated in section 42 that the conciliation proceedings shall be deemed to have 
been completed when the conciliator’s report is published or when the time 
limit fixed for completion of the proceedings has expired which ever is later. 
Jn the absence of such words it would follow that the conciliation proceedings 
are supposed to be completed at the end of two months after they began** 

( one month under this Act ). 

Thus where the conciliation proceedings began on 23rd February and 
failed on 22nd April and on 23rd April the operatives went on strike even 
though the report of the conciliator was not published held the conciliation 
proceedings were completed at the end of two months and the strike was not 
illegal.^ 

64. No conciliation proceeding in respect of an industrial 

ConciliakioD proceedings- dispute shall — 
not to be commenced or con- ^ 

tinned in certain cates. 

1. Section. 98. (2). 1946) Vol. 25. Page 601. 

2. Section. 97. (2). 4. The Edward Textiles Ltd. Vs. The 

3. Pandurang Hari Vs. The New City of Government Labour Officer. Appn. No. 43/1946. 

Bombay Manufacturing Co. Ltd. Appn. No. Bombay Labour Gazette. (May. 1946) Vol. 

110/1945. Bombay Labour Gazette. ( April. 25, Page 931. 
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(a) be commenced il — 

(i) the representative of employees directly affect&i by the 
dispute is a registered union which is a party to a 
submission relating to such dispute or a dispute relating 
to an industrial matter similar to that regarding which 
the dispute has arisen: 

(ii) it has been referred to arbitration under the provisions 
of section 72 and 73: 

(iii) by reason of a direction issued under sub-section (2) 
of section 114 the employers and employees concerned 
are in respect of the dispute bound by a registered 
agreement, settlement, submission or award; 

(l>) be continued after the date on which- 

(i) a submission relating to such dispute is entered into by 
the employer and employees concerned under section and 66; 

(ii) the dispute is referred to arbitration under section 72 

or 73; or 

(iii) the direction referred to in sub-clause (iii) of clause (a) 
is issued. 

COMMENTS. 

This section is new. The conciliation proceedings shall not be commenced 
or continued under the circumstances mentioned in it. 

65. A conciliation proceeding which is discontinued under 
CondiiaUon proc^aing clause (b) of soction 64 shall be deemed to have 
completed. been completed on the date referred to in the 

said clause, and the provisions of section 58 with regard to the 
submission, forwarding and publication of reports shall apply to such 
conciliation proceeding. 



CHAPTER XI. 

Arhitraiion^ 


This chapter provides for reference of industrial disputes to arbitration* 
It makes provision for voluntary and compulsory arbitrations. The parties may 
voluntarily and of their free will submit any industrial dispute to arbitration* 
It is not obligatory on the parties to refer *the dispute to arbitration unlike 
conciliation proceedings which are obligatory. But sections 72 and 73 empowers 
the provincial Government to refer any industrial dispute to arbitration of the 
Industrial Court in the circumstances specified therein. That is compulsory 
arbitration* The award of the arbitrator both in voluntary and compulsory 
arbitrations is binding upon the parties.^ 

Once the dispute is referred to arbitration voluntarily by the parties 
or compulsorily by the Provincial Government, no change can be made,^ no 
lock-out can be declared^, and no strike can be commenced,^ till the award 
comes into operation. . And after the award comes into operation no change can 
be made/ no lock-out can be declared* and no strike can be commenced in 
contravention of the award."* 

66. (1) Any employer and a Representative Union or any 

Submission. other registered union which is a representative of 

employees may, by a written agreement, agree to submit any present 
or future industrial dispute or class of such disputes to the arbitra* 
tion of any person whether such arbitrator is named in such agree* 
ment or not. Such agreement shall be called a submission. 

(2) Such submission may provide that the dispute shall be 
referred to the arbitration of a Labour Court or the Industrial 
Court. 

(3) A copy of every such submission shall be .sent to the 
Registrar who shall register it in die register to be maintained for 
the purpose and shall publish it in such manner as may be prescribed. 
Legislative cheoges:- 

This section corresponds to section 43 of the Bombay Industrial Disputes Act. 
For the word**Regi8tered Union’* in sub-section (1) of section 43 of the Bombay 
laduttrial Disputes Act the words ^'Representative Union or any other registered 
Union which is a representative of employee” have been substituted. Under 
that Act it was held that any registered union could enter into an agreement 
with an employer to submit any industrial dispute to arbitration. It was not 


1. S. 114 (1). 5. S. 46 (3). 

2. S. 46 (2) 6. S. 98 (b). 

Sr & 08 te) 7 $. 97 (I). 

4. S. (•) 
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necessary that such union should ‘be a representative of the employees.' 

The law is changed and the registered union which is representative of 
the employees can only enter into an agreement for reference to arbitration. 

Scope of the section:- 

This section permits any employer and a Representative Union or any 
Primary or Qualified Union which is a representative of the employees to enter 
into an agreement to refer any present or future disputes to private arbitration 
or to the arbitration of a Labour Court or the Industrial Court. Such an 
agreement is to be called a submission and the section provides for the registr* 
ation of all such submissions. In absence of an agreement to the contrary 
every submission shall be irrevccable provided however that any submission to 
refer future disputes may be revoked by either party after giving six months' 
notice to the other party and provides further that before the expiry of the 
said months the parties may agree to continue the submission for such further 
period as may be agreed upon by them. The proceedings in arbitration under 
this chapter are to be in accordance with the provisions of the Arbitration 
Act of 194(), in so far as they are applicable and the award is to be made 
after hearing the parties. 

Submission can be only of an industrial dispute:- 

The submission to arbitration can be only of an industrial dispute and if 
the dispute is not an industrial dispute, it would be outside the jurisdiction of 
the Court to give an award on it. Thus where the dispute relating to dearness 
allowance was submitted to the arbitration of the Industrial Court it was 
contended that the demand for the dearness allowance was not an industrial 
matter and therefore the Industrial Court had no jurisdiction to make an order 
in respect thereof. The Court however held that industrial matter has been 
defined as, '*any matter relating to work, pay, wages etc." and the demand for 
dearness allowance is a demand relating to work, pay or wages and therefore 
is an industrial matter and therefore the Court had jurisdiction to decide the 
matter.” 

Similarly it was contended that the di.spute regarding bonus is not an 
industrial dispute as grant of bonus is not an industrial matter and therefore 
the Court had no jurisdiction to entertain the dispute. The Court said, "The 
first question is whether this Court has jurisdiction to entertain this 
dispute. Under Section 28 (2) of the Act (corresponding to section 42 of this 
Act) an employee desiring any change in respect of an industrial matter is 
entitled to give a notice of change and under section 43 (1) (corresponding to 
section 66 of this Act) any employer and a registered union may agree by a 
written agreement to submit any industrial dispute to the arbitration of this 
Court or the Provincial Government may refer it to this Court under section 
49 A (corresponding to section 73 of this Act) as in the present case. An 

1. Tlie Government Labour Officer. Alime- 2. The Textile Labour Association Abtneda- 

(labad Vs. The Anant Mills Co. Ltd. Appn. bad Vs. The Ahmedabad Mill Owners* Assoda* 

No. 33/1941* Bombay Labour Gazette. (Oct. tion. Submission No. 1/45 Bombay Labour Ga* 

1941) Vol. 21. Page 153. aette. (Oct* 1945) Vol. 25. 107. 
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industrial dispute is defined in section 3 (13) (corresponding to section 3 (17) of 
this Act) as any matter relating to pay. wages, reward, hours, privileges, 
rights or duties of employers or employees or the mode, terns and conditions 
of employment or non-employment. It is urged on behalf of the Mill 
Owners* Association that bonus which is a purely gratuitous payment by an 

employer is not included in this definition .In our opinion bonus is included 

in the term 'reward* “.-...If the workers say that in a certain year the 
employers have made handsome profits and that the employers can therefore 
afford to pay them something more than the stipulated wages, they are asking 
for the additional payment as a reward for work already done by them which 
has resulted in such high profits. Such additional payment is not a pure gift 
because a gift may have no relation to any work done or to be done by the 
donee but it is a reward in as much as it is asked as an extra payment for 
work already done. It is true it cannot be enforced in a court of law because 
it is not a legal right. But it does not follow that it cannot become a subject 
matter of an industrial dispute between the employers and the workers if the 
latter demand such payment as reward in the form of a bonus. It can therefore 
become an industrial matter and thus be the subject matter of an industrial 
dispute. In that event the w|)ole machinery under the Bombay Industrial 
Disputes Act comes into operation. It is because there may be demands 
arising out of the relationship of the employer and the workers which either 
party can make on the other and which cannot be enforced in a court of 
law but the settlement of which is desirable for the smooth working of the 
industry, that the Bombay Industrial Disputes Act is enacted for the purpose of 

settling such disputes in the Industrial Courts We are therefore of the 

opinion that the demand for bonus is an industrial matter and this Court has 
jurisdiction to adjudicate on that demand ‘ ’* 

Binding effect of an award:- 

An award is binding upon the parties to it under section 114. When a 
Representative Union is a parly to an award, all the employees in the 
industry in the local area shall be bound by the awad, whether they are 
members of the Representative Union or not. Even the persons who are not 
employed in the industry at the time of making an award, but who are 
subsequently employed will also be bound dy the award, and will be entitled 
to the benefits thereof.® 

Any registered union other than a Representative Union can enter into a 
submission only if it is a representative of employees [section 66 (I).] Under 
Section 30 (2) a Primary or a Qualified union can be a representative only if 
the majority of the employees directly affected are its members or if il has 
been authorised by the employees concerned (section 30 (iii)]. Where it becomes 
representative by virtue of section 30 (iii) all the employees would be hound 


1. The Textile Lxl>:)ur Associatioa. Ahmeda* 
bad Vs. The A*bad Mjll Owners* Association. 
Ref. No, 1/1945. Bombay Labour Gesette. 
(Oct. 1945) Vol. 25. Page 122. 


2, The Government Labour Officer Abme- 
dabad. Vs. The Ananl Mills. Co. Ltd, Apph. 
No. 33/1941. Bombay Labour Gazette (Get. 
1941 f Vol. 20. Page 153 
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and where it is a representative by virtue of section 30 (iO all *1^® employees 
directly affected would be bound whether they are its members or not. 

For further comments see section 114. 

Contracting: out:*- 

An award cannot be changed or modified even by thi mutual consent 
of the parties, and if an employer attempts to do so even with the consent 
of the other party such an attempt would not only be a change but an illegal 
change. Although contracting out is not expressly prohibited by a specific 
section in the Act. the implications are that at least in the case of an award 
no change could be introduced by an employer even with the consent of the 
employee,^ nor can the right conferred on an employee be waived by him.^ 

Thus non^-payment of dearness allowance to the workers in contravention 
of the terms of an award and in pursuance of a specific agreement between 
the employee and the Mills Company contrary to the terms of the award is 
an illegal change.’ 

Termination Of An Award. 

Section 116 provides when and how an award can be terminated. 

See section 116 and comments thereon. 

The Court can allow parties to withdraw a submission. * 

Contravention of the Terms of an Award. 

If an employer makes any change in contravention of the terms of an 
award or fails to carry out the terms of an award he commits an illegal 
change and is punishable under section 107. A lock-^out in contravention of 
the terms of an award is illegal* and is punishable under section 102. So also 
a strike commenced in contraveQtion of the term of an award by an employee 
is illegal.^ and is punishable under section 103. 

Interpretation Of Submission and Awards: Reasonable Construction: — 

In a case where the dearness allowance granted under the award was 
not paid the Court observed. ^ 'The award itself says that the dearness allowance 
shall be paid from the 1st of February 1940. but it does not lay down on 
what date that dearness allowance was to be paid and therefore the question 
arises whether withholding or postponement of the payment of the dearness 
allowance would constitute a change in contravention of the terms of the award. 
In construing the terms of an award as in construing the terms of a statute, 
reasonable interpretation must be put as regards matters on which the award 


r The Government Labour Officer. Ahme- 
dabacl. Vs. The Anant Mills Co. Ltd. Appo. 
No. 33/1941. Bombay Labour Gaaette. ( Oct- 
1941 ) Vol. 20. Page 153. 

2, Amalner Grui Kamgar Union Vs. The 
Pratap Spianing and Manufacturing Co. Ltd. 
(July. 1942) Vol. 21. Page 1118. 

3. Mithi Ratau Vs. The Bhalakia Mills Co. 
Ltd. Appn. No. 111/43 Bombay Labour Gaaatte. 


(July. 1944) Vol. 23. Page 695. 

4. The Textile Labour Association Abmeda- 
bad. Vs. The Aryoda Ginning and Manufacturing 
Co. Ltd. SnbmisMou No. 2/1942. Bombay Govern- 
ment Gaaette. Part I. Page 2188. 

5. Section. 46 (3). Section. 46 (5). 

6. Section. 96 (h). 

7- Sectioo 97. (i). 
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or the statute is silent. Therefore in interpreting the award, it must be pres- 
anted that the Industrial Court intended that the dearness allowance should be 

paid within reasonable time after the date when it became due The 

reasonable time cannot be defined with any precision, but I am of the opinion 
that a period of one month would not be unreasonable.^ 

Interpretation According To The Circumstances. 

A submission was made by the Textile Labour Association Ahmedabad 
and the Ahmedabad Mill Owners' Association regarding the question of 
dearness allowance to be granted to the workers and the Industrial Court made 
an award granting it to the workers. The parties disagreed as to the exact 
meaning of the word “workers ' used in the submission and ihe award. So 
the matter came up before the Industrial Court. The Labour Association con • 
tended that the word 'worker* was used in the same sense as the term 
"employee” as defined in the B. I. D. Act. The Mill Owners’s Association 
contended that the word 'worker" was used in the same sense as the term 
"worker” in the Factories Act. The Court said. "In our opinion we cannot 
decide the point by referring to the definition of the word 'employee* as 
appearing in the Bombay Industrial Disputes Act or to the definition of the 
word "worker'* as appearing in the Factories Act for construing the term 
“worker” appearing in the terms of the submission. In our opinion the terms 
of the submission must be considered in the light of the circumstances giving 
rise to the dispute. We think that the submisiion was made with respect to 
persons who are employed by the mills in connection with the textile industry, 
for the payment of remuneration to whom, the mills hold themselves respon 
sible. whose cost of living was affected by ihe rise in prices of food stuffs 
and to whom the grant of dearness allowance would come as an appreciable 
relief,-*® 

This interpretation of the word “worker * has been of a great practical im 
portance in Ahmedabad, a great centre of textile industry. Numerous cases came 
before the Industrial Court for decision whether particular employees are 
"workers * within the meaning of the award as interpreted above. 

The Court held that clerical and superior staff whose pay does not 
exceed Rs. 75 per month would be entitled to the dearness allowance. So 
also the part**tinie workers, badlies and patiwala, watch and ward men, 
supervisors, jobbers and mukadams,® water man^ and a gardener in the raills^ 
whom though they may not be working directly in connection with machines, the 
rise in cost of living affects as much as the other workers, would be entitled 
to the dearness allowance under the award. 


1. The Textile Labour Association AhmeJa- 
baJ. Vs, The ManeVlal Harilal Spinning an(] 
Manufacturing Co. Ltd. Appn. No. 12/1941 
Bombay Labour Gazette. (April. 1941} Vol. 
20. Page 626. 

2. The Textile Labour Association Ahmeda' 
bad. Vs. The Ahmedabad Mill Owners* Associa* 
tioD, Appn. No. 19/1940. Bombay Labour Ga- 
xetto. (Oct. 1940. ) Vol 20 Page 148. 


3. Ibid. 

4. Krishnaram Vasantbbai Vs. The Vijaya 
Mills Co. Ltd. Appn. No. 101/1945. Bombay 
Labour Gazette. ( July* 1946 ) Vol. 25. 
Page 847. 

5. Jivan Kalidas Vs. The Vijaya Mills. Co. 
Appn. No. 100/1945. Bombay Labour Gazette. 
(July. 1946) Vol. 25. Page 846. 
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The import of the word ‘‘worker*’ as occurring in the award is not 
limited by the word permanent or ’ temporary nor limited only to classes or 
categories enumerated in the notification dated 12th June 1939 issued by the 
Registrar. So temporary workers were held to be entitled to dearness 
allowance under the award. ^ 

Where the average pay of the applicants for the majority of calendar 
months did not exceed Rs. 75/- per month, during the period of their service, 
held they would be entitled to the dearness allowance under the award.® 

Canteen staff. 

Where the mills ran a canteen, held that, “The conditions laid down above 
are satisfied in the case of canteen workers. These employees in the hotel 
which is maintained by the opponent are essentially employed in connection with 
the textile industry. Although the hotel is run on welfare basis and the mill may 
not stand to profit thereby it does not cease to be a hotel run in connection 
with the textile industry. Mill canteen staff also for-ns an occupation, and 
therefore the mill canteen staff is entitled to the benefit of the deJrnP«« 

II 1 .1 1 ••‘1 ucariicss 

allowance under the award. 

But it was held that the contractors' employees are not entitled to the 
dearness allowance for the mills are not responsible for their ordinary remun- 
eration. The responsibility for paying the dearness allowance therefore cannot 
be fastened on them.^ 

But where dhobighat workers were not engaged on contract l)asis they 
were held to be entitled to the dearnass allowance under the award, the fact 
that they were engaged on daily wage being irrelevent. '' 

Working condition 

In the same submission the question of dearness allowance was to he 
fixed having regard to the working condition of the inUatry. Where one 
of the mills bound by submission contended that its financial condition was not 
such as to justify any grant of dearness allowance, it was held. "Having 
regard to the terms of submission it is not a factor to be taken into account. 
The submission implies that we have not to take into consideration the financial 
condition of each individual unit but we have only to consider the general 
working condition of the inimlry in Ahtnedabad as a whole. In our opinion 
therefore there is no justification differentiating the case of these mills from all 
the other mills m Ahraedabad" The Industrial Court held that the allowance 
should he granted to the workers of these mills on the same scale as mentioned 


Silver Cotton Mills. Co. Ltd. Appn. No. 24/ 
1942. Bombay Labour Gazette. (Aug. 19421 
Vol. 21. Page 1187. » 

4. Appn. No. 19/40. Sup ra. 

5. The Textile Labour Association Ahmeda^ 
bad. Vs. Tlie New Swadeshi Mills. Co, Ltd, 
Appn. No. 30/1942. Bombay Labour Gazette! 
(Sept. 1942) Vol. 22. Page 48. 


1. Velaji Zaver Vs. The Sarangpur Cotton 
Manufacturing Co. Ltd. Appns. Co. 132/1943 to 
140/1943. Bombay Labour Gazette. (March. 
1944) Vol. 23. Page 448. 

2. Yaslivant Ramji and others Vs. The 
Silver Cotton Mills Co. Ltd. Appn. No. 76/ 
1945, Bombay Govt. Gazette Part 1. (Dec. 
1946) Page. 3713. 

3. The Government Labour Officer Vs- The 
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in the award.' 

For the manner of publication of a submission under sub-section (3) of 
section 66 see rules. 

67. Every submission shall in the absence of any provision 
Submission when revocable. the Contrary contained therein be irrevocable : 

Provided that a submission to refer future disputes to arbitra- 
tion may at any time be revoked by any of the parties to such 
submission by giving the other party six months’ notice in writing: 

Provided further that before the expiry of the said period of 
six months the parties may agree to continue the submission for 
such further period as may be agreed upon between them. 

This section reproduces verbatim section 44 of the Bombay Industrial 
Disputes Act. 

Withdrawal of a submission. 

But the court has power to allow parties to withdraw a submission,^ 


68. The proceedings in arbitration under this Chapter shall 
Proceedings in arbitrations be in accofdance with the provisions of the 
Arbitration Act, 1940, in so far as they are applicable, and the 
X of 1940, powers which are exercisable by a Civil Court 

under the said provisions shall he exercisable by a Labour Court 
and the Industrial Court. 

Lefislative changes;- 

This section corresponds to section 45 of the Fiorabay Industrial 
Disputes Act. 


For the words, * ‘Schedule II in the Code of Civil Procedure Code I 9 O 8 ’ , 
the words “Arbitration Act 1940*' have been substituted and the words 
“Labour Court” have been added. 


69, The arbitrator may refer any question of law arising 
Special cafe to be stated before him in any proceeding under this Act 
to Industrial Court. Industrial Court for its decision. Any award 

made by the arbitrator shall be in accordance with such decision. 


Legisilative changes:- 

This section corresponds to section 47 of the Bombay Industrial Disputes 
Act, with slight verbal changes, 


1. The Textile Labour Assosiciation Vs. The 
Shri Ambica Mills, Ltd. No. 1 and 2, Appns. 
No. 55/1940. 56/1940. Bombay Labour Guxe- 
tte. (Jan. 1941} Vol. 20. Page 951. 


2. The Textile Labour Association Vs. The 
Aryodnya Ginning and Manufacturing Co. Ltd. 
Sub. No. 2/1942, Bombay Government Gaxette. 
Part 1. dat^ 23rd September 1943, Page 2188* 
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70. The arbitrator shall, after hearing the parties conoerned. 

Award by arbitrator. make an award which shall be signed by him. 

After hearing the parties: 

This section corresponds to isection 48 of the Bombay Industrial 
Disputes Act. 

It makes it imperative that the arbitrator or the Industrial Court where 
the dispute is referred to it for arbitration, shall make an award after bearing 
the parties concerned. Where the opponent mills company was not heard, the 
award made by the Industrial Court was held to be not binding upon the mills 
company and therefore it was held that they did not commit any illegal change 
by failing to act in accordance with the award.' 

The position in such a case would be that the award is not binding but 
the submission would remain in force and would be heard and adjudicated 
upon.* 


71. Notwithstanding anything contained in this Chapter, if no 

Laboi*/cSurt'lir M provision has been made in any submission for 

If no arbitrator appointed. the appointment of an arbitrator or where by 

reason of any circumstance no arbitrator is appointed, such dispute 
shall be referred to the arbitration of a Labour Court or the Indu* 
strial Court, as the Provincial Government may determine. 

This section corresponds to section 49 of the Bombay industrial Disputes 
Act. This section lays down that if no provision has been made in any sub- 
mission for the appointment of an arbitrator or whers by reason of the act of 
the parties or any circumstances the appointment of an arbitrator is not pos^ 
sible, such dispute shall he referred to the ludustrial Court or the Labour 
Court as the Provincial Government may determine. 

72 (1) Notwithstanding anything hereinbefore contained the 

Dinputea between employ^ Provincial Government may. at any time on the 

and employees may be referred f .1 i 1 

Provincial Government to report or the Labour Urricer or on its own 
ariiitration Labour Court motion, refer any industrial dispute between, 

or lodutrial Court. . . . i *1 • • n 

employees and employees to the arbitration of a 
Labour Court or the Industrial Court. 

(2) The provisions of this Chapter with such moditications as 
may be prescribed shall apply to such arbitration. 

(3) The employers of such employees shall in the prescribed 
manner be made parties to such arbitration. 

1. The Testile Labour Associatioii Ahmeda* 1940) Vol. 20. Page 201. 

bad. Vs. The Sbri Ambica Mills. Ltd. Appo. 2. Ibid. 

No. 17/1940. Bombay Labour Gazette. (Nov. 
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Section 72 is new. 

It emj>owers the Provincial Government to refer an industrial dispute 
between employees and employees to the arbitration of the Industrial Court or 
the Labour Courts 

It is a provision for compulsory arbitration between employees and 
employees. The next section provides for compulsory arbitration between 
employers and employees. 

For the modifications to be prescribed under sub-section (2) and the 
manner of making the employers parties to arbitration under sub-section (3) 
of section 72. see rules. 

73. Notwithstanding anything contained in this Act. the Provincial 
Prwinciai Government Government may. at any time, refer an industrial 
liSustrinT dispute io the arbitration of the Industrial Court, 

if on a report made by the Labour Officer or otherwise it is sati- 
sfied that- 

(1) by reason of the continuance of the dispute- - 

(a) a serious outbreak of disorder or a breach of the 
public peace is likely to occur; or 

(b) serious or prolonged hardship to a large section of the 
community is likely to be caused; or 

(c) the industry concerned is likely to be seriously affected 
or the prospects and scope for employment therein 
curtailed; or 

(2) the dispute is not likely to be settled by other means: or 

(3) it is necessary in the public interest to do so. 

Legislative Changes. 

This section corresponds to section 49, A of the Bombay Iniidstrial Die* 
putes Act which was inserted into that Act by Bombay Act No. X of 1941. 
The words. **if on a report made by the Labour Officer or otherwise" are 
new. Clauses (2) and (3) are new and they give a wider field for exercise of 
Governmental discretion to refer industrial disputes to arbitration. 

"Such a course has been rendered necessary by frequent calls on Gov« 
ernment during recent years from employers as well as employees for compul- 
sory adjudication of disputes."^ 

Scape or The Section. 

This is one of the moat controversial sections in the Act. It empowers 
the Provincial Goveniment in the circumstances specified therein to refer any 
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industrial dispute to arbitration of the Industrial Court whether the parties are 
willing or not. It, in effect, provides for compulsory arbitration of disputes 
irrespective of the consent of parties. Compulsory arbitration of disputes is 
a contradiction in terms. For the term arbitration connotes voluntarily agreeing 
to be bound by the decision of a tbir<l person in whom the disputants have 
confidence. 

The objections seem to be that firstly the workers are compelled 
against their will to have the dispute arbitrated upon. Secondly the 
arbitrator is not of their own choice. Thirdly there are no accepted 
rules or standard’s for deciding the disputes atid the laJuitrial Court 
will be guided only by its ideas of what is just and fair which would vary 
with the different judges who may not be free from class bias and fourthly 
once the award is made the workers cannot go on strike, even if the award 
is unacceptable to them. 

The argument in support of it is that. “In England and United States, 
labour, owing to its organised strength, can bring to bear sufficient pressure 
on the employers to secure a fair deal in a jiarticular set of circumstances. 
For it, external intervention can therefore have very little attraction. Labour 
in India has on the other hand failed to forge such sanctions and it is often 
reduced to a stage of hclplessnes?, unless the Government goes to its succour. 
Compulsory arbitration in a state which is controlled by vested interests and is 
administered to keep intact the privileges and presumption of the capitalist 
olasa would spell the ^perpetuation of an unjust * status quo.* But where a 
Government pledges itself to the elimination of all sources of exploitation and 
to ensuring rising standard of living for masses, the whole out-Iook changes 
and it would bfe nothing short of crime to hamper the activities of such Gov- 
ernment by> interruptions of processes of production when means are provided 
for the settlement of dis{>utes by impratial tribunals. * 

THE COURT NOT TO SEE SUFFICIENCY OF REASONS : 

The court's jurisdiction to depend upon industrial dispute : 

“When a reference under this section is made to this Court, its jurisdi- 
ction to entertain it, does not depend on whether the Government had 
sufficient reasons to be so satisfied or whether a demand leading to the dispute 
had , been made by only some workers or whether the procedure for making 
demand had been followed. It is not the function of this court to inquire why 
a demand by some workers had led the Government to treat it as a dispute 
between all the employees on the one hand and all the employers on the* others 
The demands may be made by some workers but if the Government thinks 
that, they are of such a nature that it seriously affects the whole industry, *e. g. 
standardisation of wages, it is for the Government to consider whether in yji^^ 
of its serious consequences the dispute should be decided as a whole for 
peaceful working of the industry and avoidance of hardships to the community 

We are not concerned with the sufficiency or otherwise of the reasons 

which satisfied the Government to refer the dispute to us... ..The body which 
brings the demands to the notice of the- Government may not be- authorised 

1. Mr. Galxarilal Nauda, Minister of Labonr. Government -of Bombay^ 
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under the Act* but if the Government is satisfied that the demands have 
led to a dispute it can act under this section. The fact that the workers would 
not he represented by any authorised union may lead the Government to take 
action if the circumstances require. We agree with the Advocate General that 
no formal demand and refusal is necessary before the Government cun take 
action under this Section A union acting on behalf of some employees had 
given a notice of demands about standardization of wages, dearness allowance, 
rise In basic wages, to the Mill Owners’ Association. Bombay regarding the 
above matters. The Association took no notice of these demands presumably 
because the Union had no status under the Act. A strikti notice was to be 
given by some of the workers if the employers did not entertain the proposals 
for amicable settlement or arbitration. Therefore, the Government intervened, 
issued a Press Note followed by a Notification referring the said mutters to 
the arbitration of the Industrial Court treating it as a ilispule between all the 
employees of the cotton textile mdls in Bombay and all the employers in 
Bombay. The contention was that there was no industrial dispute as no employer 
had considered and rejected the demands. It was over-rulled and it was held on 
on the facts that an industrial dispute had arisen. That it is not the function 
of Industrial Court to see the reasons which led the Government to treat the 
dispute as a general <lispute or which satisfied them that the Mill Owners' 
Association wms not willing to accede to the workers* demands. All that the 
Court has to see is whether on the materials before it, the dispute which has 
arisen according to the Government relates to an industrial matter or not. 
On that point there is no doubt that the demands arc indiislrial matters.^ 

At any time. 

The words ‘at any time’ mean that the reference can be made at any 
stage of the dispute. This section is an emergency measure and it therefore 
provides for a reference to compulsory arbitration without following the general 
procedure laid down in the Act for a voluntary arbitration," 

74. (1) The arbitrator. Labour Court or Industrial Court as 

Notice of award to parties, the casc may bc, shall forward copies of the 
award made by him or it to the parties, the Commissioner of 
Labour and the Registrar, 

(2) On receipt of such award, the Registrar shall enter it in 
the register kept for the purpose and shall publish it in such manner 
as may be prescribed 

This section corresponds to section 50 of the Bombay Industrial Disputes 
Act. Changes are that under that Act, the notice of award was to be given 
to the parties, while under this Act a copy of the award is to be forwarded 
to the parties, thi Connissioner of Labour and the Registrar and under this 

1. In the matter «f the arbitration between No 1/1946. Bombay Labour (jaxetto. {Att{»usi. 

the Mill Owners’ Association Bombay and the 1946 ) Vol. 25 Page 926 

enploym in thi; cuU»n textile Reference 2. ihid. 
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Act it is to be published in the manner prescribed* Under the .old Act it was 
to be published in the Official Gazette. 

75. The award shall come into operation on the date specified 
Dkhs on which nwarf jg award or where no such date is specified 
»h«ii come into opemiion. therein on the date on which it is published under 
Section 74. 


This section corresponds to section 51 of the Bombay Industrial Disputes 
Act. The change is that under this Act the award is to come in force on the 
date on which it is published. ‘Under the Bombay Industrial Disputes Act, 
it came into force on the date on which it was registered. 


76. The arbitration proceeding shall be deemed to have been 
Comiiietionof Arbitraiion completed when the award is published under 
section 74. 


This section corresponds to section 52 of the Bombay Industrial 
Disputes Act. 



CHAPTER Xir. 

Labour Courts, 

The Provisions relating to Labour Courts are an innovation so far as 
this country is concerned. An analysts of strikes and lock-^outs occurring over 
a series of years has revealed the fact that a large proportion of stoppages 
arises out of desputea involving no substantial issues. Delay in the redress 
of grievances of workers with regard to these matters and one sided exercise 
of discretion in dealing with them creates a large volums of discontent and 
bitterness which lead to frequent disturbances of the. peace of the industry and 
cause serious loss of production and workers* earnings. 

The conciliation procedure in the. Act of 1938 has not been found to be 
quite suitable for dealing with disputes of this character, both because of the 
length of time which the proceedings take and the lack of finality at the end 
of the proceedings, A remeiy for this will be found in the Labour Court s 
which will lie instituted undsr the new Act to ensure impartial and relatively 
quick decision regardiag illegal changes, illegal strikes and lockrouts ,and the 
complaints that either side may bring up. (Statement of Objects and Reasons.) 

77, The territorial jurisdiction of Labour Courts shall extend 
Territorial jurisidiction. to tile local areas for wbich they are constituted.' 

78. (1) A Labour Court shall have power to — 

Powers of {./atioijr Court. 

A. decide — 

(a) disputes regarding — 

(i) the propriety or legality of an order passed by an 
employer under the standing orders: 

(ii) the application and interpretation of standing orders; 

(iii) any change made by . an employer or desired - by an 
employee in respect of an industrial matter specified in 
Schedule III and matters arising out of such change; 

(b) industrial disputes — 

(i) referred to it under section 71 or 72 ; 

(ii) in respect of wbidt it is appointed as the arbitrator by 
a submission: 

(c) whether a strike,'' lock-out, or any change is illegal 

under this Act; 
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B. try offences punishable under this Act and where the pay- 

ment of compensation on conviction for an offence is 
provided for, determine the compensation and order 
its payment; 

C, require any employer to — 

(a) withdraw any change which is held by it to be illegal, 
or 

(b) carry oat any change provided such change is a matter 
in issue in any proceeding before it under this Act. 

(2) Every offence punishable under this .4ct shall be tried 
by the Labour Court within the local limits of whose jurisdiction 
it was committed. 

Explanation.-K dispute falling under clause (a) of paragraph A 
of sub-section (1) shall be deemed to have arisen if within the 
period prescribed under the proviso to sub-section (4) of section 42, 
no agreement is arrived at in respect of an order, matter or change 
referred to in the said proviso. 

COMMENTS. 

The provision for the establishment of Labour Courts is new. Under 
this Act the Labour Courts are the courts of orii^jinal jurisdiction and the 
Industrial Court is the superior Court of appeal, revision, and reference in respect 
of the industrial matters covered by the Act and they, in between themselves 
form the “Labour judiciary.’* No civil or criminal court can call into question 
their decision, order or award.'*’ 

The Labour Court’s jurisdiction is fourfold. 

It has the power to (I) decide matters arising of standing orders viz. 
the properity or legality of the orders passed under the standing orders and 
the application and interpretation of the standing orders and changes in respect 
of industrial matters specified in Sc!iedule III. 

(2) Arbitrate upon and decide disputes referred to its arbitration. 

(3) Decide whether a strike, lock-out or a change is legal or not, and 

(4) Try offences punishable under the Act, 

But the Labour Courts have no jurisdiction to decid .* any matter which 
does not fall under the provisions of this section. Its jurisdiction in confined 
to matters enumerated in this section. 

Under the Bombay Industrial Disputes Act where an application was 
^made for a declaration that certain persons were not the duly elected repre- 
sentatives of the employees concerned, it was held that in view of the terms 
of section 55 and section 53 of the Bombay Industrial Disputes Act it was 


1. Sections 86 iio ’ 95. 
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not competent to the Industrial Court to grant the declaration. * 

Comparison with the old law. 

Under the Bombay Industrial Disputes Act there were no Labour Courts.. 
Under that Act the Industrial Court was invested with the power to perform 
some of the functions described in paragraph (A) of sub-section 78 (1). The 
Industrial Court used to decide whether a strike, lock-out or change is iliegui 
or not, under section 55 of the Bombay Industrial Disputes Act (which corres- 
ponds to section 79 (1) (A) (c; of this Act), arbitrate upon the submissions 
referred to it under sections 43 and 49 A of that Act and to decide the legality 
of orders passed under the standing orders in so far as they constituted an ' 
illegal change. There was no appeal fron its decision. The offences under that 
Act were tried and punished by the ordinary criminal courts atiJ the appeals 
and revisions from the orders pas:^ed by these courts were subject to the 
Criminal Procedure Code and the Industrial Court had nothing to do with 
them. Under this Act the trial and punishment of offences under the Act is left 
to the Labour Courts and the appeals therefrom lie to the Industrial Court. Thus 
the criminal jurisdiction under the Act has now been solely conferred , upon ; 
and confined to the Labour Courts and the Industrial Court and or dinar, y 
criminal courts’ jurisdiction has under this Act ceised The Industrial Court 
had under that Act no power similar to that conferred upon Labour Courts 
under paragraph (c) of sub-section (1) to require an employer to withdraw any 
illegal change or to carry out any change. Its powers were merely declaratory. 
Under this section the Labour Court has powers to require the employer to 
carry out a change or withdraw an illegal change. 

S. 78 (I) (a) : Propriety : 

“The Bombay 'Industrial Relations Bill goes much further and providej 
that an employee who feels aggrieved by the ni inner in which a standing order 
has been complied with would be entitled to approach thj: Labour Court, and 
the Court has power to decide regarding the propriety of any order of the 
management in such cases”. (Mr. Gulzarilai Nanda; Minister of Labour, 
Government of Bombay ). S) under this Aet th? Labour Court has powers 
to decide regarding the propriety of raoy order mads by the' management under 
the standing orders. Under the fiombay Industrial Disputes Act the Industrial 
Court held that if the procedure has been complied with the Co irt had no 
powers to investigate into the propriety of the order nor the sufficiency of 
the reasons. This Act goes much further. 

Matters. Covered By Schedule 111:- 

**The employee can also seek redress at the hands of the Labour Court 
in respect of grievances relating to employment, compensation for stoppages, 
equipment materials, health, safety, welfare ameneties etc. This function oif the 
Court is found to be very welcome. Taking these matters out of the range of 
direct action and reserving them for judicial decisions is not being opposed, 
because it is very well realised that for the day to day complaints of the workers 

1. Oiaraan Balchand *Vs. • The* Manekcbowk* ••••No. 57/1940:' B. L. G. (Feb. 1941) Vol20, 
sad the A* bad Manufacturing Co. Ltd. Appn^ Page 427. 



124 tHK BOAUlAY iNDUS'rBlAt BEtA'TIOlCS AW [ SEC. ^9 

the weapon of the strike affords very little help. Iq 90 cases out of 100, the 
workers would rather subTnit to inevitable hardships lhai court the loss and 
privations which the strikes entail. It is remembered that of all such strikes as 
actually occurred in respect of such matters very few had favourable outcome. The 
employers resent this new arrangement becau^ it amounts to a total depfivation 
of their uncontrolled discretion in dealing with questions of this type, 
(Mr. Gttl^arilal Nanda. Minister of Labour. Govt, of Bornbay.) 

Criminal liability of a limited company : 

A limited company is a legal entity and quite capable of being an 
employer. In fact most of the private employers in the country are companies. ’ 

79. (1) Proceedings before a Labour Court in respect of 

Cimmencement of proceedings. disputes falling under clause (a) of paragraph 
A of sub*section (1) of Section 78 shall be commenced on an 
application made by any of the parties to the dispute, a special 

application under sub-section (3) of section 52 or an application by 
the Labour Officer and proceedings in respect of a matter failing 
under clause (c) of the said paragraph A on an application made by 
any employer or employee directly affected or the Labour Officer. 

(2) Eym-y application under sub-section (1) shall be made in 
the prescribed form and manner. 

(3) An application in respect of a dispute falling under clause 

(a) of paragraph A of sub-section (1) of Section 78 shall be tnade- 

(a) if it is a dispute failing under sub-clause (i) or (ii) of 

I the said clause, within three months of the arising of the 

dispute: 

(b) if it is a dispJte falling under sub-clause (iii) of the ’ 
said clause, within three months of the employee concerAdd ' 
haying last approach^ the employer under the proviso to 
sab-section (4) of section 42. 

(4) . An application iu respect of a matter falling under clause 

(c) of paragraph A of sub-section (1) of section 78 shall 
be made within three months of the commencenment of. .. 

. . the strike or lock-out or of the making of the illegal 

change, as the case may he. . 

CompeteiKy to niak* an awticatioo ^ 

This seotioQ is imporiant. It lays down a'i to wbb can move tlie‘ Labour" 
Court by making an application to it. Any parson othsr.than tliose mentiohad 
in the section is not entitled to make' aii application and the application inaiie 

1. Cfi' R«f. No. 49/t94l Per. Bsaiiment 0. J. and Sen. J, ( Ffigh -Coari Jadgmaot). 
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by such a perion will be dismissed. . 

clause (a) of paragraph A of sub-iectiou 
78 (I), the plication is to be made by any of the parties to the depute or 
tte Labour Officer. A special application may bs made to it under Section 5% 
(3). But can a registered union which is a representative of the e.nployees ' 

falling under 

^tion (7^) (I) (A) (a) ? Such a union is competent to make an application 
if it can be conaiderra to be a parly within the meaning of this aub^aeciionr 
In proce^ings In respect of matter falling under clause (c) of Section 79 (1).. 
A. i. e. in aspect of disputes whether a strike, lock-out or change is illegal, 
the application lean be made by an employer, e.nployee directly affected or 
L^abour Officer. The application made by* any other person will be incomp^itent ■ 
and will he dismissed. 


Employee directly affected:- 

. The application for diclariag a change or lock-out to be illegal can he 
made by a I.abour Officer or an employee directly affected. Where the Labour 
Officer Is not the applicant. lh<; person applying must be an e nployee, and hsr 
must be directly affected. Unless these conditions are ftilfilled, he is i^ot 
competent to move the I^abour Court. The word employee has been defined ih 
section 3 (13) of the Act. Unless section 33 of the Bombay Industrial Disputes 
Act an employee concerned could make an application for declaration that 
a lock-out or a change is illegal. Under this section for the words 
‘‘employee cooceriied'* the words “employee directly affected" are substituted. 
The effect of the change seems to make law more stringent. For the words 
“directly affected* are rather narrower Uian the words * 'concerned,** However 
the following decisions of the Industrial Court under section 35 of the B. I. D. 
Act would be good law in the cases falling under sub-clause (c) of paragraph A 
of section 78 (1) of this Act. 

1. The applicant must lie uu employee within the meaning of tbs definition 
of the term in section 3 (13): otherwise the application will not lie. The 
applicant was discharged by the mills after 14 days’ notice. He applied to the 
Industrial Court praying thatthe mills had not filled up the post falling vacant 
by his discharge and therefore they have co.mmitted an illegal change by 
causing a reduction of a permanent character in th^ number of personis 
employed. Held that the applicant was not an employee and therefore ha had no 
‘locus standi’ to mab^ an application. The Court observed, “On the question of 
discharge there is no doubt that nothing is illegal. That point has been 
conceded by the learned counsel on behalf of th^ applicant. He however 
alleges that no body else was appointed in his place and that therefore there 
was a ‘ induction amounting to an illegal change. In my opinion however tlie 
applicant is not entitled to take up this point at all. Under section 53 of the 
Bombay . Induatriel Disputes Act 1938^ the application for illegal change is to 1^ 
made either by ran employee concerned or representative of the employees or 
the' Labour Officer. The' petitioner cannot be regarded as an 'e.Uployee 
oCAcemed,’ because after his valid discharge from the mills within the meaning 
of the definition of the term in section 3 (10) (See. 3 03)' under tlus 
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he ceases to he an employee of the Mills. Under that definition an employee 
means any person employed to do any skilled or unskilled* manual or clerical 
work and includes an employee discharged on account of any dispute relating 
to a change in respect of which a notica is given iindjr sjction 28 of the Act- 
As the employee in the present case was not discharged in respect of any 
change for which notice had to he given, he does not come within the definition. 
After his discliarge therefore he ceases to h.? an employee and he has no locus 
standi/ to make this application. If at all. any reduction is effected by the mill, 
the only person who could make an application is the Government Labour 
Officer * 

Where an employee who was properly discharged made an application 
alleging that the mills comnitted an illegal change by appointing on a large 
scale extra hands a.s ‘‘temporary* for work of a permanent character, the 
Court held that the applicant having been properly discharge i was not entitled 
to file the application for an illegal change.'^ 

Similarly where an employee who was validly discharged made an appli- 
cation praying that the grant of bonus by the Company subject to certain 
restrictions was an illegal change, held that as the applicant was not the 
employee of the mill on the date of the applicalioa and ther;fore he was not 
an employee and therefore he had no ‘locus stand/ after his discharge to make 
an application. The words, ‘^and includes an employee discharged on account of 
any dispute relating to a change in respect of which notice is given under 
section 28 * clearly show that all persons discharged for other reasons are excluded 
from the meaning of the term employee**'^ 

Where an operative who had been validly discharged by 14 days' notice 
applied after his discharge for a declaration that the mills committed an illegal 
change in as much as they liad not paid him during his service the dearness 
allowance payable under the award of the Indnstrial Court, held that under 
section 55 of the Act the application could be made by the employee concerned, 
a representative of the employes concerned or a Labour Officer. The service 
of the applicant had been terninated on 12lh November 1945, Clearly there- 
fore from 13lh November 1945 the applioint was no longer an employee of 
the mill company. Therefore after that date hi h id no i )cih standi to nuke an 
application of this kind. Therefore the application having been made on 29 di 
Noveml>er 1945 could not lie and was dismissed.’ 

II. Such applicant, even though an employee, mmt be directly affected. 


1. Ganpat RaniMiau Gayekwar Vs.'riie New 

Prallwul Mills Llil. Apjwi. Ni>. 16/1941. Bombay 
Labour Ga/cllc. f July. 1941 ) Vol. 20. 

Prtxe 935. 

2. Goviiicl Ganj^tuain Gayekwar \%, The 
KKutuii Makauji Spinning and Weaving; Co. Ltd. 
Appn. N.». 23/1944. Bf>inb»y Labour Gazette. 

( April. 1945) Vol. 24. Page 491. 

3. Sfivadeo Ganpat Savant Vs. The New 
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4. Duhyabhrii Kalidas Vs. Tiie Vijaya Mill s, 
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Page 3713. 
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The applicants who were permanent employees allegtvj that certain 
other persons who should be treated as permanent i»p 2 rativos in view of the 
work done by them have been treated as temporary operatives and therefore 
the mills have committed an illegal change. The Court held that under section 
55 of the Bombay Industrial Disputes Act, the Iniuslrial Court may declare any 
change illegal on the application of the employee concerned or a representative 
of the employees concerned or the Labour Officer. The application was made 
neither hy the representative of the employees nor by the I-.abour Oftieer. 
The employees concerned were the persons who have been treated in tempo ’ 
rary operatives and they had not applied, therefore the. application made by 
the applicants was not m iintainable. ’ 

III. The applicant is an cinph)yee directly affected. He has a right to 
commence proceedings for declaring an illegal change, but the declaration would 
be only in respect of the employee and not in respect of the General Body 
of workers. 

Thus where there wms a registered settlement between thi mills and 
(jeneral Body of workers who were represented by five elected representatives, 
some of the workers made an application for a declaration that the mills have 
committed an illegal change l)y contravening the terms of the selllement. It 
was contended on behalf of the mills that as the contract was with the General 
Body of the workers, the apidication could be made only by the General Body 
‘ through elected representatives, or a representative union or the Labour 
Officer and that it was not open to the individual workers to make an 
application. Held over-ruling the contention that, “It was not necessary that 
the application should be made on behalf of the general body of the workers. 
Untler seclioa 55 of the Bombay Industrial Disputes Act an application 
may be made to the Industrial Court by an e nployer, an employee concerned, 
or a representative of the employees concerned or the L ibour Officer for a 
decision whether any change nude is illegal, Tliis section giv the right, 
to any employee coiiceniecl to file an application for the purpose of 
having a declaration that any change is illegal. The words used are 

* employee concerned” which in our opinion in the present case mean enii)loyee 
concerned in the observance of the term of the settlement. It is undoubtedly 
true that it would have been open to a representative of the e mployees or the 
Labour Officer to file such an application as the i)resent one in which case 
the declaration would have been given in favour of the gener.=il body of 
workers if the 'contention urged on their behalf was upheld l)y this court. But 
that does not mean that an employee concerned in the observance of the terms 
of the settlement is not entitled to file an application when section 55 of the 
Act in express term authorises him to do so. It is true that when an appli- 
cation has been made by an individual employee, if wouM enable a declaration 
to be given only in respect of that employee and not in respect of ths 
general body of workers. The application is therefore maintainable at thj* 


1. Salcharam Jayaram, Vs. The Kliatuu 
Makanji S|Mnnii’g ast<l Wc.ivinj^ Mills Co. Llil. 


Appn 158/1943. (Jan. 1943), Bombay Lab 
Oaaelle. Vol. 23. Page 322. 
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instaooe of (he present applicants.**' 

Note; — Under Section 55 of the Bombay Industrial Disputes Act which 
corresponds lo paragraph A clause I (c) of section 79, beside others a repres- 
entative of employees also could make an application to the Industrial Court, 
as mentioned in the ruling quoted above but under this Act. proceeding .in 
rdspect of matters falling under clause (c) of paragraph A of sub-section 78 an 
application to the Labour Court can be made by an employer, employee directly 
affected or the Labour Officer. There is no mention of representative con* 
cerned in this section. Section 33 provides for representation of employees 
^before the Industrial and iMibour Cotirls in proceedings mentioned in it. 

Withdrawal of an appKcatioit 

It was held under the Bombay Industrial Disputes Act that if a person 
who has made an application for declaring a strike lo be an illegal and wants 
to withdraw, there should be no objection whatever in allowing him to withdraw. 
For the application is merely for a declaration and if the applicant docs not 
want that declaration it is open for him to witb<lraw the application." 

It was held in that case that where the mills company gave an assurance 
lo the worker that if they abandoned the strike and resume work the app^i' 
cation would be withdrawn, the application would not be tenable.* 

But the same Judge who decided the above application stated in 
case that. "I am surprised that argument is made that opponents Nos. 2 to 7 
resumed work because of an understanding alleged to have been given to them 
by the manager of the mills that ho would not proceed against them under the 
Bombay Industrial Disputes Act in case they went back lo work. 1 do not sec 
how such an understanding can -alter the ’merits of the case. 

fifsmissal for want of pro^^ecutioii. 

An application for declaration that a strike is an illegal one would l^c 
dismissed for want of prosecution if no body remains present on behalf of the 
Mills even though the opponents admi tthe strike. However it would be open 
to them to make a fresh application on the same facts. ' 

Compromise of applications. 

Under the Bombay Industrial Disputes Act, if the parties come to an 
agreement in respect of the subject-matter of the application for declaration 


, 1. Vithoba Shivram Vs. The •D'j'vijaya 
Spinning and Weaving Co Ltd. Appn. No. 218/ 
1940: Bombay Labour (jaa^ottc. ^(Nov. 1944) 
Vbl. 24. Page J82. 

2. The Broach Fine founts Spinning a?id Wea- 

ving C.>. Ltd. V*. The Government Latour Offi- 
cer. A* bad and others. Application No. 20/1943. 
Bombay Labour GaaetUi (Sept, 1943) Vol. 23. 
Page 25. . 

3. Ibid. 

4. The Broach Fine Count Spinning and 
V7«»ying Co. r^d. Ytf. Thr C|Overnii«p Lahmiv 


Officer. Appn. No. 219/1943. Bomluiy Labour 
Gazette. (March. 1945) Vol. 24. Page 410. 

5. 'Hie Broach Fine Counts Spinning and 
Weaving Co. Ltd. Vs. The Government Labour 
Officer. A'bad. Appn. No. 5?/1942. BoviUy 
Labour Gatette. (March. 1943) Vol. ,22. 
Page 457. ^ . 

SiUram 4i4egbram Vs. The Bharat Suryodaya 
Mills Co' Ltd. Appn. No. 220/1943. Bombay 
Labour Gaaette. ( March. 1945 ) Vol. 24. 
Page 412. 
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under section 33 of the Act. the application would be disposed of.^ 

Exparte Application : 

If no written statement is filed by opponent nor any appearance is put in 
even at the time of hearing on the broad principle that the statements not 
denied should be taken as having been admitted th:^ Ceurt would dscida to act 
on the applications duly verified and allow them.* 


RES JUDICATA : Fresh Application by another set of workers of the same 
mill on the same subject-matter : 

%Somc of the workers of mill and:; an application for declaration 
that the mills committed an illegal change by not including the special war- 
time allowance in calculating bonus. The application was dismissed. Then 
other workers of the same inilU made an application for illegal chuige* Thi: 
Sourt held that. “A fresh application by a different set of worker^ who ire 
dis-salisfied with the orders of this Court on precisely the same subject matter 
which was tho basis of similar af^pliiiations which wer^i filed by another set of 
workers belonging to the same department is clearly not maintainable. The 
hearing of this application would be tfntanount to re-opening the matters ab 
ready decided by this vary court after hearing the parties* lear.ie:l Advocates 
for which I am afraid there is no provisi^m anywhere in the Bo n!)ay Indus- 
trial Disputes Act. 

80. (1) On receipt of an application under section 79 the 

SuinmoiiinK of partiev Labour Couft shall stimmon all parties affeeted 

and procedure a I imniirv. • . i. . . I i If i 1 i 

by the dispute to appear, and shall hold an 

inquiry. 

(2) In inquiry under sub-section (1) the Judge presiding over 
the Labour Court shall himself, as such inquiry proceeds, record a 
minute of the proceedings in bis own band, embracing the material 
averments made by the parties affected and the material parts of the 
evidence. The decision shall be signed by him and shall set forth the 
grounds on which it is based. 


81. A Labour Court may refer any question of law arising 
Reference lo Industrial jp ^py proceeding before it to the Industrial 

Court by Labour Court. . r i • • a i l l .L 

Court ror decision. Any order passed by the 
Labour Court in such proceeding shall be in accordance with such 


l. Sutar Bliitnii Dharauislii Tlie Hliaral 

Suryudaya Mills Co. Ltd. Appn. No. 11/1944. 
Bombay Labour C^uette ( Marcli 1945) Vol 
24. Page 415. 

Tlie TuKtiie Labour AssocialioJi, Ahmcdabad. 
Vs. Tlie Alimedalwd Laxmi Cotton Mills Go, Ltd 
A|;>pii. N#. 161/1943. Bombay Labour Gazette. 
(*Oct. 1944 ) Vol. 24. Page 91. 

Nana Jiva Vs, Tlie Manetdal Harilal Spinning 
Hpd Mnniifacturing Co. Ltd. Appn. No- 22/1944. 


Bumbay I.abuur Gazette. (Feb. 1945) Vol» 24. 
Page 356. 

2. Hiraial Ashara. Vs. The Hatliising Ma- 
nufacturing Co. Ltd. Appn No. 8/43 and 28/43 
Bombay Labour Gazette. (Dec. 1943) Vol. 23, 
Page 263. 

3. Gulam Rasul Mahomed Vs. The Mono- 
gram Mills. Co. Ltd. Appn. No. 73/1945 Bom- 
bay Labour Gazette, duly. 1946) Vol. 25. 
Page 858. 
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decision* 

82. No Labour G)urt shall take cognizance of any offence 
Cosnicanceof offences, except on R Complaint by the person affected of 
facts constituting such offence or on a report in writing by the 
Labour Officer. 

COMMENTS. 

This section lays down that only the person affected can file a complaint 
in respect of an offence under the Act. A complaint by any other person will 
not be entertained. Of course the Labour Officer can make a report on which 
the court will take cognizance of an offenc3. Under Section 78 (I) an appli* 
cation for deciding a strike, lock-out or change is to be made. It should be 
made besides others by an employee Tdirectly affected, while a complaint as 
regards an offence is to be made by the person affected. Is the difference in 
language intentional ? Pron the language it *seeitis that an employee though 
indirectly ‘affected may make a complaint in respect of an offence under the 
Act including the offence of committing an illegal change or lock-out. For 
though indirectly affected he is a person affected, but he cannot make an 
application for deciding whether change or lock*out is illegal 


OFFENCES UNDER THE ACT: Withdrawal, dismissal and compositionr 

Under section 83 of this Act. the provisions of the Code of Criminal 
Procedure apply to trial of offences under it except in so far as special 
provisions are made under this Act. Section 5 (2) of the Criminal Procedure Code 
is to the same effect. Under this Act the only provisions are sections 82, 
83 and 84. Section 82 deals with competency to make a complaint and section 
83 lays down the procedure to be followed. Section 84 provides for appeals 
against the orders and decisions of the Labour Court. So in all other matters the 
provision of the Code of Criminal Procedure apply by virtue of section 5 (2) 
thereof. Under Schedule II of the Criminal Procedure Code which would apply 
to this Act the offences under this Act will be bailable, not compoundabie, 
and as none of the offences is punishable with an imprisonment exceeding six 
months, they will be triable as summons oases. So under section 248 of the Code 
the complaint can be withdrawn " with the permission of the Court. Also 
the complaints would be dismissed for default under section 247 of the Code. 
In short the offences under this Act would be bailable, not oompoundable. not 
oogntsabie. triable as a summons case and triable as a summary trial in which 
an appeal lies. 


83. In respect of offences punishable under this Act. a 
Powers and procure of Labour Court sball have all the powers under the 
CoJ. of Criminal Proc«lur.. im of a 
Presidency Magistrate in Greater Bombay and a Magistrate of 
the First Class elsewhere, and in the trial of every such offence shall 
follow the procedure laid down in Chapter XXII of the said Coda 
for a summary trial in which an appeal lies: and the rest of the 
provisions of the said code shall, so far as may be. apply to such trial 
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84. (1) Notwithstanding anything contained in section 83 an 

appeal shall lie to the Industrial Court — 

(a) against a decision of a Labour Court in respect of a 
matter falling under clause (a) or (c) of paragraph A 
of sub-section (1) of section 78, except to the extent 
to which it determines whether a strike ur lockout was 
illegal or not, or a decision of such Court under para- 
graph C of sub-section (1) of the said section; 

(b) against a conviction by a Labour Court by the person 
convicted: 

(c) against an acquittal by a Labour Court in its special 
jurisdiction, by the Provincial Government; 

(d) for enhancement of a sentence awarded by a Labour 
Court in its special jurisdiction, by the Provincial 
Government. 

(2) Every appeal shall be made within thirty days from the 
date of the decision, conviction, acquittal or sentence, as the case 
may be: 

Provided that the Industrial Court may for sufficient reasons 
allow an appeal after the expiry of the said period. 

Special Jurisdiction:- 

Under the bill as originally drafted the jurisdiction of a Labour Court 
to try offences was termed special jurisdiction, but later on this nomen- 
clature was dropped. The words 'special jurisdiction* seems to have ramsined 
in clauses (c) and (d) of sub-section (1) of this section through inadvertence. 
The words ‘special jurisdiction* therefore mean criminal jurisdiction. 


85. The Industrial Court shall have superintendence over all 
inaustrial Court to exercise Labour Courts and may — 

superiotendeuce over Labour 
Courts. 

(a) call for returns; 

(b) make and issue general rules and prescribe forms for 
regulating the practice and procedure of such Courts in 
matters not expressly provided for by this Act and in 
particular, for securing the expeditious disposal of cases: 

(c) prescribe forms in which books, entries and accounts 
shall be kept by the officers of any such Courts; 

(d) settle a table of fees payable for process issued by 


a 
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Labour Court or the Industrial C^urt. 

86. Except as otherwise provided by this Act, no decision, 
Decision, eu.. of Labour awurd or ordcf of u Labour Court shall be called 

(xiart not to be oullect jm . . - I* • • *1 *1 

question. in questJOTi in any proceedin;; in any civil or criminal 

Court. 



CHAPTER Xiri. 

Court of huiustritil Arbitration . 

87. It shall he the duty of the Industrial Court- 

Duties (it iudustriai Cnirt. 

(a) (i) tfi rlecide appeals under section 20 or 44 from orders 

passed hy the Registrar: 

(ii) to decide appeals from the decision of the Comissioner 
of Lahonr under section if) and 30 jmd revision appli- 
cations under section 37 regarding standing orders; 

(iii) to decide disputes referred to it under suh-section (6) 
of section 58; 

(iv) to decide all matters which may he referred to it by a 

Conciliator or a Board under Section 61 or hy an 

arbitrator under section 69; 

(v) to decide itfdustrial disputes referred to it in accordance 

with submissions registered under section 66 which 

provide for such reference to the Industrial Court: 

(vi) to decide industrial disputes referred to it under section 

71, 72 or 73: 

(vii) to decide matters referred to it under section 90: 

(viii) to decide questions relating to the interpretation of 
this Act or rules made thereunder and standing orders 
referred to it under section 91: 

(ix) to decide references made to it under section 99; 

(x) to dedde such other matters as may be referred to it 

under this Act or the rules made thereunder; 

(b) to decide appeals made under section 84 from a 
decision of a Labour Court* 

Legislative cliadges 

This section corresponds to section 53 of the Bombay Industrial Disputes 
Act and there have been substantial alterations, additions and ommissions. 

Under this Act the Industrial Court is the Supreme Court of appeal, 
revision and reference and arbitration in matters covered by the Act. The 
original work it performed under the Bombay Industrial Disputes Act by way 
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of hearing and despofing of applications for declaring whether a strike, change 
or lock-out is illegal or not. have now been transferred to the Labour Courts. 

Under the Bombay Industrial Act the offences under the Act tried 

and punished by the ordinary criminal Courts and the appeals and revisions lay 
under the Criminal Procedure Code to the superior criminal courts. Under this 
Act the Labour Court tries the offences under the Act and appeal lies to the 
Industrial Court. Under .section 89 (2) the Industrial Court has all the powers 
of the High Court of Bombay under the Code of Criminal Procedure in respect 
of offences punishable under the Act. 

88. (1) The Industrial Court in appeal may confirm, modify, 
Powtnof lii<lniitn»iG>uri. add to or rescind any decision or order appealed 

against and may pass such orders therein as it may deem fit. 

(2) in respect of offences punishable under this Act, the 
Industrial Court shall have all the powers of the High Court of 
Judicature at Bombay under the Code of Criminal Procedure. 1898. 

V of 1898 

(3) A copy of the orders passed by the Industrial Court shall 
be sent to the Labour Court. 

89. If in any proceeding the Industrial Court finds that any 

i union was registered by reason of a mistake, 

misrepresentation or fraud, or that a registered 
union has contravened any of the provisions of this Act, the Industrial 
Court may direct that the registration of such union shall be cancelled. 

i-efislativ* chaugei 

This section corresponds to section 54 of the Bimbay Industrial Disputes 

Act. 

90. (1) A civil or criminal Court may refer any matter or 
HrUroiiceonpoiiit ofiaw. ajjy Jgjiue i|j aoy jijji criminal prosecution or 

other legal proceeding before it relating to an industrial dispute to 
the Industrial Court for its decision. Any order passed by such 
Court in such suit, prosecution or legal proceeding shall be in 
accordance 'with" such decision. 

(2) The Provincial Government may refer to the Industrial 
Court any point of law arising in any proceedings held under this 
Act. The Industrial Court shall not decide any such reference save 
in open Court and with the concurrence of a majority of the meni' 
bsrs of the Court present at the hearing of the reference. 

Lecisiatjve Chasfe:- 

Thijs section corresponds to section 56 of the Bombay Indiistrial Oispntes 
.Acr. Under that Act only Civil Courts could refer any matter or issue to tbs 



sac. 92 ) 


PROCHDTOB BEFORE INDCSTRIAI, COtTRT 


18S 


Industrial Court* Under this Act a Criminal Court is also empowered to refer 
an industrial dispute to the Industrial Court for its decision. Siih-section (2) 
is new. 

91. The Commissioner of Labour may refer any question 
Reference regarding initr- felatlnc to the interpretation of this Act or the 

p«t..io„of AcnaRukv rules made under this Act to the Industrial 

Court for its decision. 

This section is new and empowers the Comnissioncr of Labour to 
make a refeience regarding the interpretation of the Act and rules to the 
Industrial Court. 

92. (1) The Industrial Court shall make regulations consistent 
Procedure before Indus- ^vith the provisious of this Acl aiid the rule>s 

made thereunder regulating its procedure 

(2) In particular, and without prejudice to the generality of 
the foregoing power, such regulations may provide for the formation 
of Benches consisting of one or more of its members and the 
exercise by each such Bench of the jurisdiction and powers vested 
in it : 

Provided that no Bench shall consist only of a member who 
has not been, and at the time of his appointment was not eligible 
for appointment as, a Judge of a High Court. 

(3) Every regulation made under sub-section (1) or (2) shall 
be published in the Offi-cial Gazette. 

(4) Every proceeding before the Industrial Court shall be 
deemed to be a judicial proceeding within the meaning of sections 
192, 193 and 228 of the Indian Penal Code. 

XLV of I860. 

(5) The Industrial Court shall have power to direct by whom the 
whole or any part of the costs of any proceeding before it shall be paid: 

Provided that no such costs shall be directed to be paid for the 
services of any legal adviser engaged by any party. 

This section may be read with advantage along with section 10. Read 
together these two sections give a clear picture of the composition and 
procedure of the Industrial Court- 

Under section 24 of the Bombay Industrial Disputes Act, the Industrial 
Court was to cousist of two or more members. It was contended that when 
the third member was absent, the Industrial Court was not competent |o hear 
applications as a Full Bench. The Court held^that so long as there are two 
members of the Industrial Court including the President, the Court is properly 
constituted. Even though there may be three members of the Court it is not 
necessary that the Full Bench must always consist of alt three members when 
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reference is made by (me member sitting singly ’ 

93 All order made by the Industrial Court regarding the 

Execuiionof ordn io cQsts of a proceeding may be produced before 
the Court of the Civil Judge within the local 
limits of whose jurisdiction any person directed by such order to pay 
any sum of money has a place of residence or b'lsiness or where 
such place is within the local limits of the ordinary cjvil jurisdiction 
of the High Court before the Courl of Small Causes of Bombay, and 
spch Court shall execute such order in tlie same manner and by the same 
procedure as if it were a decree for the payment of money made by 
itself in a suit. 

This section corresponds to section 58 of the Bombay Industrial Disputes 
Act. For the words ** Principal Court of original Jurisdiction the words 
**lhe Court of the Civil Judge has been substituted in tins Act. 

94. An order, decision or award of the Industrial Court shall 

Parties ouwlioiii order o! binding 00-“ 

Inuustnul Court binding;. 

(a) all parties to the industrial dispute who appeared or 
were represented before it: 

(b) all parties who were summoned to appear as parties to 
the dispute whether they appeared or not, unless the 
Industrial Court is of opinion that they were improperly 
made parlies; 

(c) in the case of an employer who is a party to the pro 
ceeding before such Court in respect of the undertaking 
to which the dispute relates, his successors, heirs or 
assigns m respect of the undertaking to which the 
dispute relates; and 

(d) in the case of a registered union which is a party to 
the proceeding before such Court, all persons represented 
by the union at the date of the award, as well as 
thereafter. 

Legislative Changes 

This section corresjionds to section 59 of the Bombay Industrial Disputes 
Act, A very important change is rnade in sub-“clause (d). Under the Bombay 
Industrial Diiiputes Act the order, decision or award of the Industrial Court 
was binding upon "all persons who were inefnb;jrs of the union on the date of 

I. The Mills G*. Lid. Vs, 'I'he No. 4/1944. Bombay Labour Oa»ett«. { J«n« 

I.akiur Olficei*. Ahinedabad* A|ij‘n. 1945 ) V'l'l. 



SiXn. 96 ] 


OKllCKK To APPKAK I'.KKOKl' INDI STUI AK COrkT 


Kv; 


dispute or who became members of the union thereafter.’ and und^r this section 
it has been made binding on “all persons represented by the union iit the date 
of the awards as well as thereafter.” It may further l)e noted that the persons 
who are bound under clause (d) are “nil persons represented l)y the union at 
the date of award. * There are no such words ‘as decision or order in this siiS- 
clause. It seems to be an inadvertent mistake. The words .should be “at the 
date of award, decision or onbr.” Section 115 also makes decision and ord;rs 
of the Industrial Court as well ns a Labour Court biiidiiu;. 


95. No order, decision or award of the Iiidusthal Court shall 

be called in (juestion In any civil ur criminal 
Court. 


OnltT of Iru(ustri:il Court 
not liiiKIc to a)t{>cal or 
review. 


court’s power to Interfere with the clectsioii of the liiJustrial court:- 

The High Court of Bombay has held that if the Industrial Court had 
acted without jurisd'clion or in excess of the legal authority, the High Court 
would have the p(»wer to interfere with its decision by the issiu of a writ of 
certiorari in spite of section 60 of the Bombay Industrial Disputes Act 
(corresponding to section 95 of the present Act). But if the Industrial Court 
has power to decide a question it cannot be said to have acted without 
jurisdiciion or in excess of its jurisdiction merely because it has decided 
wrongly.' Thus where the Industrial Court decides that the non-payment of 
dearness allowance to night shift workers in contravention of the terms of an 
award amounted to an illegal chinge, an application for a writ of certiorari was 
made to the Bombay High Court. The High Court held that it was not a 
riuesiion of jut isdiction. “The Industrial Court had jurisdiction to decide 
whether the change was an illegal one. If the Industrial Court had decide! lliul 
the operatives were not entitled to the tbarnes^ allowance an! non-paymei! 
thereof did not amount to an illegal change, it could not be contended that it 
had exercised a jurisdiction net vested in it by law or had a:led in eveess of 
jurisdiction. The position is not altered merely because it decided olherwis * 
and held that the change was illegal. Assuming the coitention of thj mills In 
be correct, all that can be said is that the Industrial Court having power It# 
decide that cpiestion has decided it wrongly. But that would not bi an ilicgtl 
exercise of jurisiliclion or a decision in excess of its jurisdiction. 

96. The Provincial Government may direct any officer to 
Officer to aptjcar in j.ro- appcdr in anv proceeding before the Industrial 
oturt.^ )eorc n< ustri.i |^y giving notice to such Court and on such 

notice being given such officer shall be entitled to appear in such 
proceeding. 


1. The Kalyan Mills Co, Ltil. Vs. Covern- 
meut Labour Officer at Ahincdabavl. Civil Appl. 
Nt>. 1019 of 1941. Boinliay Labour Gazette 


(March. 1944) Vol. 23. Pas* 453. 
Per H’sh Court of Boinliay. 

2 Ibid 



CHAPTER. XIV. 

Illegal Strikes and Lock-outs. 

97. (1) A strike shall be illegal if it is commenced or 

Illegal strikes. Continued — 

(a) in cases where it relates to an industrial matter speci- 

' fied in Schedule III or regulated by any standing order 

for the time being in force: 

(b) without giving notice in accordance with the provisions 
of section 42 : 

(c) only for the reason that the employer has not carried 

out the provisions of any standing order or has made 
an illegal change ; • 

(d) in cases where notice of the change is given in accor- 
dance with the provisions of section 42 and where no 
agreement in regard to such change is arrived at, before 
the statement of the case referred to in section 54 is 
received by the Conciliator for the industry concerned 
for the local area ; 

(e) in cases where conciliation proceedings in regard to 
the industrial dispute to which the strike relates have 
commenced, before the completion of such proceedings ; 

(f) in cases where a special intimation has been sent under 
sub-section (2) of section 52 to the Conciliator, before 
the receipt of the intimation by the person to whom 
it is to be given ; 

(g) in cases where a submission relating to such dispute or 
such type of disputes is registered under section 66, 
before such submission is lawfully revoked : 

(h) in cases where an industrial dispute has been referred to 
the arbitration of a Labour Court or the Industrial 
Court under S'ib**section (6) of section 58 or under 
section 71, or of the Industrial Court under section 72 
or 73. before the da^e on which the arbitration- 
proceedings are completed, or the date on which the 
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award of the Labour or Industrial Court, as the case 
may be, comes into operation, whichever is later ; 

(i) in contravention of the terms of a registered agreement, 
or a settlement or award. 

(2) In cases where a conciliation proceeding in regard to any 
industrial dispute has been completed, a strike relating to such 
dispute shall be illegal if it is commenced at any time after the 
expiry of two months after the completion of such proceeding. 

(3) Notwithstanding anything contained in sub- sections (1) and 
(2), if fourteen clear days notice of a strike not falling under clause 
(a)> (g^» (h), or (i) of sub-section (1) was given to the employer 
and the Labour Officer, and the strike was not commenced either 
before the expiry of the perioJ of notice or after six weeks from 
the date of its expiry, the employees who resume work within forty- 
eight hours of a Labour Court or the Industrial Court declaring such 
strike to be illegal shall incur no penalty under this Act in respect 
of such strike: 

Provided that nothing in sub-section (3) shall apply to any 
strike which has within the period of notice been declared under 
section 99 to be illegal. 

Legislative changes : 

This section corresponds to section 62 of the Bombay Industrial Disputes 
Act. The clauses (a) and (f) of sub-section (1) are new. The other clauses 
are substantially the same. Sub- section (3) is new. 

STRIKE 

Strike has been defined in section 3 (36) of the Act. It is not every 
cessation of work that is a strike under the Act. A cessation of work would 
be a strike only if it comes under the definition of ’strike'. Nor is every strike 
illegal. Only those strikes which are commenced or continued in circumstances 
specified in sub-sections \1) and (2) of section 97 would be illegal. Therefore 
in order to prove that a strike was an illegal one it must be proved that the 
cessation of work was a strike within the msaning of the definition of the term 
in section 3 (36) and also that it was commenced or continued under any of 
the circumstances specified in sub-sections (1) and (2) of section 97. 

Under the definition as given in section 3 (36) "strike** means "a total 
or partial cessation of work by the employees in an industry acting in combi- 
nation or a concerted refusal or a refusal under a common understanding of 
the employees to continue to work or to accept work, where such cessation 
OF refusal is in consequence of an industrial dispute*' 
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Inirredients of an illegal strike : 

Therefore in order to prove an illegal strike it has to be proved that (i) 
there was a total or partial cessation of work by the employees in an industry 
or refusal to continue to work or to accept work, (ii) the cessation of work 
must be by the employees acting in combination or the rcfusial to continue to 
work or accept work must be concerted or under a common understanding of 
employees, (iii) such cessation or refusal is in consequence of an industrial dispute as 
defined in section 3 (17) and (iv) the strike was co n iienced or continued under 
any of the circumstances specified in sub-sections (1) and (2) of Section 97. 

In order to hold an employee to be guilty of continuing or commencing 
an illegal strike every one of these ingredients must be proved. 

Partial or total cessation. 


The cessation of work even for a short lime would amount to a strike 
if it is connected with an industrial matter.* 

Where the workers slopped the work and approached the authorities to 
represent their case during working hours, held that it amounted to a strike 
within the meaning of this definition. If the workers had any grievance they 
could have represented (heir case to the management or the Government Labour 
Officer after ibe working hours instead of stopping work iliiririg working 
lionrs,' 


The expressions “partial cessation of work” and “concerted refusal to 
continue to work” must mean refusal by the employees to do work in 
accordance with the hours fixed for work or in accordance with the 
custom or usage of the industry. Where the hours fixed for first 
relay were 7 A. M. to II A. M. and from 12 noon to 5 P. M, and for the 

secontl relay from 7 A, M, to 12-3') P. M, and from 1-39 P. M. to 

5 P. M., all the workers stopped work bel^veen 11 A. M. to 1 P. M; held 
I hat the concerted refusal to work in accordance with the hours fixed amounted 
to a strike within the meaning of the definition.* 

The mills increased the daily hours of work from 9 to H) as they were legally 
entitled to and fixed the tine from 7 A. M. to 6 P. M. with recess from 12 
noon to 1 P. M. The old hours of work were 7-39 A. M. to 5-30 P. M. 
(One hundreil and one workers resented this increase of hours mi on the day 
the new arrangement came into force they came to work at 7-30 A. M. and 
went out in a body at 5 -30 P. M. i. c. according to old timings instead of 

working up to 6 P. M; it wan held that this was partial cesjation of work by the 

emplo}ees acting in combinatioi and the cessation of work was in consequence 
of an industrial dispute. For the dispute being as regards question of hours of 
work, which is an industrial matter it was an industrial dispute and therefore the 


1. Miili.uL'V Vis!»nn aiul tilhcrs. Vs. The 
Victoria Mills. Co. Ltd. No. 2. Application 
No. 23/1943. l^tuiliay Lahoiir Onxette. ( N«»v. 
1913) Vol. 23. PH«e 197. 

2. The Rajihuvanshi Mills. Lt»l. Vs. The 
Gweramern f..‘it.) »tir Officer, Appa. No. 9/t942. 


(July. 1942) Vol. 21. Pa«c 1122. 

3. 1 he Saranjipur Cotton Manufucturing Co. 

Ltd. Vs The Government Labour Officer, Ah- 
medabiul. Appns. No. 28/1942 and 29/1942. 
Bom. Labour Gaxette. (August. 1942 ) Vol* 
21 . 
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action of the workers amounted to a strike and as no notice of change was 
given by the workers it amounted to an illegal change,* 

Where the employees refused to work in the lOlh hour of the shift on 
2nd May of 1945 and for several days thereafter, their demand being the 

reduction of hours of work from 10 to 9. held that the strike was illegal, as 

no notice of change was given." 

The operatives in the grey and colour winding department stopped 
creeling work contending that it was not part of their legitimate work and 
they were not bound to do. Held that the stoppage of creeling work amounted 
to an illegal strike. 

If the opponents thought that creeling was not pari of their work it was 
not open to them to stop that work. The only course open to them was to 
resort to conciliation proceedings. ' 

A concerted refused to work, by refusing to go to work at all would 
amount to a strike. It is not necessary that in order that there may be a 
cessation of work, the work ought to be started and stoppsd. If the employees 

tlo not attend the mill and thereby bring about the stoppage of work, they 

would be bringin^if about cessation of work.* 

lender a coiniiion iinderstandinjit: 

It is necessary that the cessation of work must be by the employees 
acting in combination or that their refusal to work was concerted under a 
common understanding. 

In the under-noted ca5?e the workers had admittedly struck work, 
but it was contended that there was no concerted action on their part and 
therefore the cessation of work did not amount to a strike. The principal 
witness for the workers stated that he himself stopped the work in protest 
and the other workers followed without any concerted action on their part. 
The court held, "It is impossible to believe that each one of the workers 
stopped work one after the other without any concerted action on their part. 
Admittedly the stoppage of work was meant as a protest and there could not 
have been almost simultaneous stoppage of work unless the workers had 
resolved through their leader that they must stop the work on that morning. 
Therefore the stoppage was <lue to concerted action on the part of the 
opponent employees/’ ‘ 


1. The Aiimetlubad Cotton Manufacturing^ 
Co. Ltd. Vs. I’lie Textile Labour Association 
Abmedabad. Appns. No. 4/1941. and 8/1941. 
Bombay Labour Gazette. (April. 1941) Vol. 
20. Page 629. 

2. The Kamia Mills. Ltd. Vs. The Govern- 
mcht Labour Officer and others, Appn, No. 61/ 
1945. Bombay Labour Gazette. ( .April. 1946) 
Vol. 25. Page 598. 

3. The Gopal Mills. Co. Ltd. Vs. The 
Government Labour Officer. Abmedabad. Appn. 


No. 3/1945. Bombay Labour Gazette- ( Jan. 
1946) Vol. 25. Page 334. 

4 The Abmedabad Kai8er”I“Hind Mills. 
Ov Ltd. Vs. The 'lexlile Labour Association, 
Abmedabad. Appn. 7l/l945. Bombay Labour 
Gazelle. (Feb. 1946) Vol. 25. Page 426. 

5. 'I'he Swadeshi Mills. Co. Ltd. Vs. The 
(Jovernment Labour Officer and others, Appn. 
No. 57/1941. Bombay Labour Gazette. (Dec. 
1941) Vol 20. Page 382. 
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Similarly when 221 workers struck work for an increase in wages it was 
contended that the cessation of work was not concerted and there was no 
prior concertation among them. The Court over -ruled the contention holding 
that it was not likely that that the idea of downing the tools came spontan- 
eously to each of the 221 employees independently and at the same time.^ 

Where about 200 workers left the mills at the close of a meeting, held 
that this could not have l)een the case unless th^re was a concerted action, 
because of the dissatisfaction that the workers were not likely to get their 
demand of 2 annas as dearness allowance."’ 

Where cut of 3500 workers about 2(X) workers wanted that the muslim 
workers should not be employed, while the rest were in favour of amicably settling 
between them and the muslim workers and the workers did not go on work for 
twetdays as they were holding discussions regarding allowing the muslin workers 
to work and also threugh fear that the 200 workers who were against muslim 
employees working in the mills might create a scene, held that though there was 
a cessation of work, it was not due to the common understanding of hindu 
workers except a comperatively small group of about 200 workers and it there- 
fore did not come within the definition of strike. 

* 'There is no doubt that about 200 workers were trying to force the 
lemaitiing w’orkers not to allow the musliniH to work but there is no evidence 
to show who they were and no declaration can be granted in the absence of 
their names being ascertained.”^ 

Where Such Cessation or Refusal is in Consequence of an industrial Dispute : 

In order that cessation of work may amount to 'strike' it must be in 
consequence of an industrial dispute. If it could reasonably be attributed to 
other reasons it would not be a strike within the meaning of the definition of 
the term.* 

The employees of the mill company demanded a holiday on 4th December 
as they wanted to celebrate the same as a 'Foundation Day'. The mills com- 
pany refused the demand and kept the mills working on that day. None the 
less the employees of the spinning department struck work on the 4th. There- 
upon the mills company applied to declare it to be an illegal strike. Held 
that it was not a ‘strike'. The Court said, "The cessation of work on the 4th 
was directly traceable to their ( employees' ) desire to observe 4th December 
as Foundation Day as requested by them originally. If the preliminary request 
on part of the workers and the refusal on the part of the applicants had not 


1. The Ruby Mills. Ltd. Vs The Govern- 
ment Labour Officer and others Appn No. 
228/1943. Bombay Labour Gazette. ( April. 
1944) Vol. 23. Page 503. 

2. The Raja Bahadur Motilal Poona 

Ltd. Vs. Moliamed Sbtrif and others. Appn. 
No. 29/1941. Bombay Labour Gazette. ( Jnne. 
1941) Vol. 20. Page 822. 

3. The Bombay Pyeing tod Manufacturing 


Co. Ltd Vs. The Government Labour Officer 
and otliers. Appn. No. 64/1946. Bombay Go- 
vernment Gazette. Part I (6th March. 1947.) 
Page 814. 

4. The Manekehowk and Ahmedabad Manu- 
facturing Co, Ltd. No. 1. Vs. The Textile Labour 
Association and others. Appns. No. 2/1941 and 
3/1941. Bombay Labour Gazette. ( April. 1941 ) 
Vol. 20. Page 626. 
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been there and the workers had absented from work on the 4th December, for the 
purpose of observinjt the Foundation Day, it could hardly have been contended 
that the cessation of work was in consequence of an industrial dispute; and ( 
cannot see why a polite request on the part ot workers and the regretted 
inability on the part of the applicants, to grant it, sh:)iilcl make any diff^srence. 
The essence of lhs5 matter is whether thi cessation of lh^ work was in 
consequence of an industrial dispute. If it could be reasoiui'dy attributed to 
other cause it would not be a btnke \ ithin ihj m3ania;^ ol sjctioa 3 (3f)) of 
the Act (corresponding to section 3 (35) of thi pr^i^nt Aet. ) Ii thi 
present case the cessation of work on 4th Docemb3r can in my opinion be 
reasonably attributed to the expressed desire of ihe workers to observe that 
day as the Foundation Day. It i .iniiot nec3ssarilv be regarded as a cessation 
of work in consequence of an industrial dispnt •. That b.'ing so it cainot tie 
regarded as a strike 

Also where the workers absented tinmsciv.:? to take pari in the muni> 
cipal elections held that the reason for refusing to work vi/., “because they 
wanted to lake part in the municipal election was not an industrial matter and 
therefore it did not amount to a strike within the definition of tin term.^ 

The indispensable condition of a strike is lhal cessation of work must 
not only relate to an industrial dispute but must be in conse(iuenc3 of such 
dispute. This was very ably explainci in the juJgnent of tin Industrial Court 
in the following case: The workers demanded u holiday on 26th January 1944 
for observing ‘Independence Day*. The mills did not grant lh3 holiday. None- 
ihe-less the workers did not turn up for work. In lh3 application of the 
mills for declaring it to be an illegal strike, the court observed, “In ordir that 
cessalibn of work must amount to strike, such cessation must not only relate 
to an industrial dispute, but must be in consecpience of such dispute. When 
the workers wished to observe a particular day as a holiday on some ground 
or other and refused to turn up on that particular day it cannot be said that 
the cessation of work was in consequence of an industrial dispute. .Supposing 
the workers demanded increase in wages or reinstatement of a dismissed worker 
and stopped working on their demand being not conceded this would clearly 
be a strike because the refusal of the demand was the direct cause of cessa* 
tion of work which was therefore in oonsequenca of an industrial dispute. But 
where the workers in a body demand a holiday for any purpose not connected 
with an industrial dispute or intimate their desire to the employers and state 
further that they will not attend on that day ev.ui if the holiday was not 
granted, it can hardly be said that their cessation of work is in onsequence 
of their demand being turned down. It is only an adherence to ihsir already 
expressed desire to have a holiday and is not the direct result of a refusal to 
grant a holidy“‘* 


1. Tlie Manekehowk and AhmedabHcl Manu-* 
facturing Co. Lid. No. 1. V«. The Textile La- 
bour Association. Ahmedabad. Appn. No. 31/1941 
Bombay Labour Gazette. (April. 1941) Voi. 
20. Page 626. 

2. The Pr.it ;*p Spinning Weaving and Ma- 

nafactur!:M^ C>. Vs- The .Amalner Girni 


Kanigar Union. Appn. No. 27/1942. Bombay 
Labour Gazette. (Dec. 1942) Vol. 22 Page 
252. 

3. The Gopal Mills. Co. Ltd. V^s. 'Hje 
Government Labour Officer Almiedabad ai;*l 
others. Appn. No' 4/1944. Bombay Labour G..- 
zettv (June. 1945) V.d. 24. Page 626. 
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It was held in the following cases that there was no strike where certain 
workers remained absent on a particular working day even though the autho 
rilies bad refused to grant holiday on that day/ or where certain non-muslim 
workers absented themselven on *(3ras' day even though their request for a 
holiday was turned down/ or certain workers absented themselves on the second 
day of Kam/an Id.’^ 

However the Industrial Court held the cessation of work to be an 
illegal strike in the under-noted case where the employees struck work as they 
wanted rest on the 4lh March itn nedialely after the two holidays for Holi on 
2nd and 3rd which were fixed at their own desire.'^ 

So also when the mills lawfully converted the 15th which was normally a 
working day into a holiday and kept the mills open on th; I7th. a Sunday, 
a scheduled holiday, but the operatives remained absent contending that they 
were entitled to remain absent on 17th, held that it was an illegal strike. "' 

Absence from work without assigning reasons : 

If the w'orkers in a body slay away from working on any day without 
giving reasons for doing so and it cannot be proved that such abstention was 
due to any industrial dispute it would not come under the definition of strike 
because such abstention was not in consecjuence of an industrial dispute. The 
words "in consequence of an industrial dispute’* were advisedly put in the 
definition. “If the workers slay away from work for any reason not connected 
with an industrial dispute, they do so at their own risk of losiiif^ a day s wages 
and bring themselves within the possibility of discharge from employment; but 
they cannot be punished for resorting to an illegal strike. They cannr>t be 
dismissed for misconduct because under tli3 standing orders, going on strike is 
not a misconduct, unless it is against the provisions of the Act. * 

But in another decision the court held that the cessation of work must 
be |)resumed to be in con5e(|uence of an industrial dispute. 

"If the workers did resort to cessation of work, the inanageinenl would 
not be in a position to say as to whether it was in consequence of an industrial 
dispute unless the workers tell the management the reason for going on strike. 


1. The Ahmedabad Snrangpiir Mills Co. 

Ltd, Vs. The Textile Lalxnir Association. Ah- 
mednbad. Appn. No. 34/l944. Bombay Labour 
Gazette. (Dec. 1945) Vo 25. Page *267. 

2. The Ahmcdabad Kaiser”!**! lind Mills. 

Co. Lid. Vs The Textile Labour Association 
Ahineiluhad. Appn. No. 36/1944 Bombay La- 
bour Gazette. ( Djc. 1945 ) Vol 25 

Paj*c 2(;8. 

3. 'Die Ahmedabad. Kaiser~l-Hind Mills 

Co. Ltd. V^s. The Textile Labour Association 
Ahmedabad. Appn. N >. 109/1944. Bombay La^ 
b lur G4««.l’e ( I)jc 1945 ) Vol. 25. Page, 


272. 

4. The Khundesh Spinning and Weaving Co. 
Ltd. Vs. The Government Labour officer. Jal- 
gaoii. and others. Apjm. No. 23/1942 Bombay 
Labour Gazette. (July. 1942) Vol. 21. Page 
1127. 

5. 'riie Ahmedabad Kaiser-”l-*Hind Mills. 
G>. Ltd. Appn. No. 71/1945 Bombay Labour 
Gazette. (Feb. 1946) Vol 25. Page 426. 

6. The Gopal Mills. Co. Ltd. Vs, The 
Government Labour Officer and others. Appn. 
No. 4/1944. Bombay Labour Gazette. ( Jiin^ 

1945) Vol. 24 Page 626. 
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Whero therefore the cessation of work is admitted but the management is not 
told the reasons for doing so it would be impossible for the management to 
prove the reasons for doing so; it would be indeed impossible for the 
management to prove that the cessation was in consequence of an industrial 
dispute* In such cases it would be for the workers to prove that though there 
was cessation of work it was not in consequence of an industrial dispute dut 
for some other reason. 

If therefore the workers admit that they ceased doing work but did not 
prove for what reasons they did so. the burden does not lie upon the inunagement 
to prove that the strike was resorted to in respect of an industrial matter; 
but the burden of proving that it was not a strike on the ground that it was 
not resorted to in consequence of an inJustrial dispute, lies upon ihi workers. 
If the burden of proof were on the management in such cirju nstanc js it would 
be quite easy for workers to resort to cessation of work even though their 
grievance related to an imiustrial matter without disclosing that reason to the 
management or ^anybody else and thereby prevent that cessation of work 
from being a strike as defined by the Act. I think therefore, that where total 
or partial cessation of work is admitteJ. aS it is in the present case, the 
burden of proof that it was not in respect of an industrial matter lies on the 
workers and unless that burden is discharged the cessation or refusal would 
be presumed to be in consequence of an industrial dispute and thus amount to 
a strike’*.* 

This decision seems to be in conflict with the decision in application 
No.4/i944. Moreover if the strike is to be for enforcing a demand one cannot 
understand why the demand should be concealed. It must be disclosed to the 
employer in one or another way if they want it to be granted. 

Indfistnal dispute : 

But if the cessation of work is in consequence of an industrial dispute 
it amounts to strike. Industrial dispute is defined in section ^3 (17) as 
any dispute between au employer and employees which is connected with an 
industrial matter. Industrial matter is defined in sub-section (18) of section 3 
as any matter relating to employment, work, wages, hours of work, privileges, 
rights, duties of employers or employees or the mode, terms and conditions of 
employment. 

For reinstatement : 

Where the workers struck work as a protest against the discontinuance 
of the old weaving master and the appointment of a new weaving master, held 
the dispute was an industrial dispute and the cessation of work amounted to a 
strike.^ 

I. Shanti Shripal and otliers Vs. The Am- 2. The New China Mills. Ltd. Vs. The 

bilca Silk Mills. Co. Ltd* Appn. No. 22/1943. Government Lalvi.ur Officer and t»tlie»s. Appn. 

Bombay Labour Gaaette. (Nov. J943) Vol. No. 14/1940 Bombay Labour Cassette. (Sent. 

83, Page 195. 1940) Vol. 20. Page 50. 
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Also in the following cases where work was struck oh account of the 
discharge of two head jobbers.^ on account of the dismissal of a head jobber,’ 
for the reinstatement of a head jobber who was dismissed,® or as a protest 
against the discharge of two workers/ or for reinstatement of a dischhrgeid 
worker'* or reihstatemeht of a ditoissed worker.® dr on account df the siisjpen ^ 
sion of a jobber/ it was held ih ekch case that it amounted to a strike and ‘as 
no notice of change was given under section 28 (2) of the Bombay Industrial 
Disputes Act, each of them was an illegal strike. Under this Act employment, 
unemployment and reinstatement fall under Schedule III item (6) and therefore 
a strike in respect of them is totally prohibited under ' sa6ti6h 97 (1)' (a) add 
each of the above strikes would be illegal under section 97 (1) (a). The pVoper 
procedure wodid' be to apply to the habdiir Court j for redress of grievance^ 
in these matters. • i ^ t » ► 

So ah o where the cessation of work for compelling the removal of the* 
assistant spinning master” or for removal of a watchman who had given * a 
push to a worker” it was held to be a strike ani as no notice of change wa^J 
given, it washeld to be an illegal strike. 

Wages: : . 

Wages are an industrial matter lindeT the definition of the term, under 
section 3 (18) and therefore if the work i's stopped for an increased in wages, 
it is in consequence of an industrial dispute and therefore the cessation of 
work would amount to strkie.^” 


1. New PmlJmtl Mills. Ltd. Vs. Employees 
(,f tlie Mills. Appn. No. 64/1940. Bombay La- 
bour Gazette. ( Feb. 1941 ) Vol. 20, Pa^e 

420. 

2. The Victoria Mills. Co. Ltd. Vs I he 
Government Labour. Officer and others. Bombay 
Labour Gazette. Appn. No. 26/1941. (May 
1941 ) Vol. 20. Page 704. 

3. The Bradbury Mills, Co. Ltd. Vs, The 

Government Labour Officer and others. ApphV 
No. 60/l'943 Bombay Labtijur ' Gazette. ( Aug.’ 
1943) Vol. 22, Page 831.; ; - . 

4. , The Khandcsli Spinning and W‘-'‘''ving Qh 
Ltd. Vs. The Government Labour Officer. Appn. 
No. 48/1941, Bombay Labovr Gazette. ( Sept. 
1941) Vol 21. Page 52. 

5. The Niranjan Mills. Ltd. Vs, The 
Government Labour Officer. , Ahmedabad and 
others. Appu. No. 78/1943. Bombay Labour Ga- 
zette. (Occ. 1943) Vol. 23.’ Page 273. 

The Standard ' Mills'. ■* Co: ’ Ltd. Vs. The 
Government Labour Officer, Bombay 
and others. Appn. No. 1/1942 Bom- 
bay Labour Gazette ( March . 1942) VoL. 21. 
Page 723. 

The Bombay Dyeing and Manufacturing Cq^ 
Iftd' Vs* The Governq^ent Lfdbour Officer. Appn. 


No. 44/1946. Bombay Labour Gazette. ( July. 
1946) Vol. 25. Page 864. . . 

6. The Jam Manufacturing Co. Ltd. Vs. 
The Government Labour Officer Bombay and 

others. Appn. No. 33/1944. Bombay Labour 
zette. (July. 1944) Vol. 23. Page 711. 

7. The Raghuyanshi Mills. Co. ^Ltd. Vs. 
The Government Labour Officer, Bombay. Appq.. 
No. y/l^42. hombay Labour Gazette. (July. 

‘ 1942) Vor.’2l. Phge' 1122,’ ' / ‘ 

8. Tlie Hindustan Spitiniti^ and WeaVliig 
Mills. Co.* Ltd. Vs. Tliei GcNvernment Labour 

. pricer. Boi.nbay end Athens . Apjw.. N/»^03/l945. 
Bombay Labour Gazette. ( Aprjl. 1946) Vol. 
25. Page 600. 

9. The Seks.'iria Cotton Mills. Ltd.Vs.J^riio 

Government Labour Officer, Bombay. Appn. No. 
•37/1946. Bojnbay Labour Gazette. (July? 1946) 
Vol! 25.. Page 861, ' • . • ' 

■ 10. Hattersley^lMills. ' Vs’.' The Government 

Laljour Officer, Boiivliay and others,’' Appn, No. 
53/1941 Bombay Labour Gazette. (Dec. '1941) 
Vol. 21. Page 380. 

The Dliunraj Mills. Ltd. Vs. The Govern- 
ment. Labour Officer and pkbers, Appn. No*. 
42/1942.* Bombay Labour Gazette,. (Jan. 1943) 
Vol. 22.' Page 3?7. 
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Similarly oessation. of work’ on the ground of low wages would amount 
to strike. • 

" Where the workers' demanded that they should he paid on scale weights 
and hot on nomindl weights as Was the practice, and struck work in a body 
when that demand was not granted, held that it amounted t6 a strike, for it 
was in connection with an industrial matter/'^ 

In e£ich of these cases as no notice of change was given, every one of the 
strikes was held to be illegal. The workers of the applicant mills intimated to 
the Government Labour Officer to take steps for an increase in their wages. 
Employees heard nothing from the Government Labour Officer for two months 
and therefore out of exasperation at the delay of that Officer they struck work. 
Held, the strike was in respect of an industrial matter viz. grievance about 
low wages. It is not correct to say that in as much as the immediate grie- 
vance was about the delay by the Labour Officer in taking steps under the 
Act, the grievance about low wages was a remote and not proximate cause for 
the strike . Therefore the cessation of work wis held to be a strike 'and as 
no notice was given, it was held to be an illegal one.® 

The weavers of the applicant mills did not accept the piy tickets on the 
ground that their wages were low and came out from the wexviiig shed in a 
body and stopped work for two and half hours until Labour Officer persuaded 

them to resume work; held that the strike was an illegal one as no notice was 

given under section 28 (2). 

Where in accordance with list of pay-days fixed under standing order 

no. 8, the unclaimed wages were payable each Thursday but the employees 

did not draw their unclaimed wages on a Thursday, the day fixed for pay- 
ment of unclaimed wages but on the following Friday demanded the unclaimed 
wages. The mills refused to accede to that demand and therefore the emplo- 
yees struck work. Held that under standing order No. 8 they were entitled to 
the payment of unclaimed wages on Thursday and if they wanted payment on 
any other day- that would constitute change in an ' industrial matter in as much 
as the payment of unclaimed wages was- a matter relating to wages and there-, 
fore would fall under the definition of industrial matter. According to the 
workes even though under the standing order the minagement was bound to 
give unclaimed wages on Thursday they wanted their unclaimed wages, in this 
particular case, on a day other than the day fixed by the management in their 


1, The fCamla Mills. Ltd. V** The Govern- 
ment Labour Officer and others. . Appn. No. 
20/1942. Bombay Labour Gazette. ( July. 1942 ) 
Vpl. 21. Page 1126. 

; T^he iCamla Mills. Ltd. V$. The Government , 
Labour Office: Bombay.* Appn. No. 132/45. 
Bombay Labour Gazette. ( April. 1946 ) VoL 
25. Page 606. 

2. l^e Laxmi Cotton M^nuTaclufing Co. 

Ltd.. Vs. The Government Labour Officer. Shofi 
lapur,^ Appn. No. 10/1940. ! l^mbay Labpur 
emu: ( Sept. 1940‘) Pigs! ‘ 


3. The Swadeshi Mills. Gi. Ltd. Vs. The 
Government Labour Officer and others. Appn. 
No. 57/1941 - Bombay Labour Gazette. ( Dec. 
1941) Vol. 21. Page 382. 

The Moqm Mills. Ltd. Vs. Tbe Government 
Labour Officer, Bombay and others. Appn. No. 
119/1944. Bombay Labour Gazette. ( Jan. 
1945) Vol, 24. Page 290. 

2. The New Pralhad Mills. Ltd. Vs. The 
employees in fhe weaving department. Appn. No. 
1/1941. Bombay Labour Gazette. ( Fet- ' 194i1 
Vol. 20. Page 421. 
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di^mftion. That being so the workers* demand would not constitute a request 
for a chmiga in the standing order as such but it would none the less amount 
to asking for a change in an industrial matter. That being so a notice was 
neceasary under section 28 (2) of the Bombay Industrial Disputes Act, and as 
no notice was given the strike was held to be illegal.* 

Under this Act the strike would be illegal under section 97 (1) (a) being 
in respect of a matter regulated by the standing orders. 

Dearness Allowance : 

Cessation of work for dearness allowance amounts to strike and if no 
notice of change is given it is illegal.^ 

The strike for dearness allowance would be illegal if it is resorted to 
before the completion of conciliation proceedings'* but 'the strike within two 
months after the completion of the concilaition proceedings would be perfectly 
legal/ 

Bonus : 

Cessation of work in pursuance of a demand for bonus which the 
management refused to grant is in consequence of an industrial dispute and 
amounts to strike. ' So aliso where the employees struck work demanding 
bonus in one instalment instead of in two instalments as previously announced, 
held the demand related to an industrial matter and the cessation of work 
was a strike.** 

In all these cases the strike was resorted to without giving notice as 
required by section 62 (I) (b) ( corresponds ig to section 97 (1) (b) of the 
present Act ) and therefore all of them were held to be illegal. 

J=cf Neiirs ef Work : 

The question of hours of work is an industrial matter and dispute about 
hours of work is an industrial dispute within the meaning of the term. Thus 
where the management increased the hours of work fron 9 to 10 (which they 

1. Tlie Mill Owners' Association Bombay I.td. Vs. The D»ttu Balvant Gokule. Appn. No. 

Vh. The Government Labour Officer and others. 31/1941. Bombay Labour Gazette. (June. 1941) 

Appn. No. 5/1940. Bombay Labour Gazette. Vol. 20. Page 827. 

(April 1940) Vol. 19. Page 693, 5. The Seksarla G>tton Mills. Ltd. Vs. 

2. Thc'Kumla Mills -Ltd. V^; Tlie Govern- The Government Labour Off ion anti others, 

meot Laboar C'Hficer. Appn. No. 4i/l944. Bom- Appn. 10/1942 Bombay Labour Gaiette. ( July, 

bay Labour Gaeette. ( Aug. 1944)- VbL 23. 19^) Vol, 21. Page 1123. 

Page 759. The New Keiser-I-Hind Spinning andWea* 

Government Laboar Officer and others. Appn. ving and Manufacturing Mills Ltd. Vs. The 

No. 9,1943. Bombay Labour Gasette. (Aug. Government Laboar Officer and others. Appn. 

1943) Vol. 22. Page 827. No. 25/l9tt. Bombay Labour Gaaette. ( July. 

3. Tlie Raja Buhadur Motilal' Poona Mills. 1942 ) Vol. 21. Page 1129. 

Ltd. Vs. Msdiamad ShaiW and otliers. Appn. ’ 6. The Swadeshi Milk Co. Ltd. Vs. The 

No. t^fl94|. Bombay Labour Gasette. f June. Government Labour Officer and others. ^Appn. 

mil Vbl. 20; Page 822. No: 6/1943. Bombay biboUr Ges^tla f A^. 

4. The Raja Bahadur Motilal Poem Mills. 1943 ) Vol. 22. Pega '527. 
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were legally entitled to ) and fixed the time of work from 7 A. M« to ^ 

P. M. instead of from 7-30 A. M. to 5-30 P. M., some workers name up 
at 7-30 A. M. as usual and left work at 5-30 P, M. instead of working up- 
to 6 P. M., held that the dispute was an industrial dispute as it related to 
hours of work which is an industrial matter. Also admittedly there was partial 
cessation of work and the cessation of work was in consequence of an industrial 
dispute and therefore the action of the workers did amount to strike as defined 
in the Act and as no notice of change was given, it was illegal under section 
62 (1) (b) of the Bombay Industrial Disputes Act I present section 97 (1) 
(b) ]: 

So also where the workers went on strike as a protest against the 
increase of the hours of work from 9 to 10 (which the management was empo- 
wered hy a Government notification) even though the management agreed to 
reduce the hours of work. Held that the employees resorted to strike without 
giving a notice of change and therefore their action amounted to an illegal 
strike.® 

Even if the management is not entitled to increase the hours of work, 
yet the strike would he illegal for the action of the management would con- 
stitute. an illegal change and the strike only on the ground of an illegal change 
by an employer is illegal. ‘ 

So also where the workers stopped the working of relay system according 
to which the hours of first relay ware 7 A. M. to 1 1 A. M. and from 12 
to 5 P. M. and for second relay from 7 A. M. to 11-30 A, M. and 

1-30 P. M. to 5 P, M.: held that concerted refusal to work accoiding to the 
hours fixed amounted to “strike** within the meaning of the definition of the 
word. Similarly there was rightly or wrongly rationalisation of work in that 
department for two hours when half the number of employees attended to the 
working of the whole department. Concerted refusal to^ act up to this custom 
or usage of the industry would also amount to a strike and if the en^loyees 
wanted a change a notice of change linder section 28 (2) of the Bombay 

Industrial Disputes Act [ the present s. 42 (2) ) must he given. 

Work : 

Where the demand was that all the BadlU should be given work lield 

that the demand was an industrial matter and cessation of work in consequence. 


1 . The Textile Labour Association. Ahmedabad. 
Vs. Tbe Ahmedabad Cotton Manufactorittg Gi. 
Ltd. Appn, No. 4/1941 and 8/1941. Bombay 
Labour Gaaette. ( April. 1941 ) Vol. 20. 
Page 679 , 

Mahadev Vishnu Vs. The Victoria Mills. 
Ud. Appns. No. 23/1949. Bombay Labour Ga- 
zette. (Nov. l943rVol. 23. Page 197. 

2. The Century Spinning and Manufacturing 
Co. Ltd. Vs. The Govemiaeat Labour Officer 
and othera. Appn ■ N« 59/1941 Bombay Labour 
Oiietle. (>n.‘ 19^) Vol. 21. Page 519, 

3. S. 97 (1) (e).. 


Ji vansing Biiagvansing and ethers Vs, The 
Broach Fine Counts Sjiiniuiig and Weaving Coi 
Ltd. Appn, No. 39/1942. Bombay Labour Ga- 
zette. (March. 1949) Vol. 22. Page 451. 

4. The Sarangpur Cotton manufacturing Coi 
Ltd* No. 2. Ve. The Goveroment Laliour Offi- 
* cer, Ahmedabad. Appn. No. 28/1942. Bombay 
Labour Garelte. ( August. 1942 ) Vol. 21« 
Pag# 1189. 

Tbe Ahmedabad Laxmi Cotton Mills. Co. 
Ltd. V#, Gttlam. Husaain Qulaniiabu and 
others. Appn. No. 29/1942# Bossbay ifUbou# 
Gaadke. (Aug. 1948) Vol. 21 Ptige 1192» 
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of the ma(i]agetnenl not griinting it amotinted to a strike and as no h'otide of 
change was given it was an illegal strike.** v / . * 

‘ Where the e.nployees in the weaving depart nent refused to work upless 
3p single loom permanent weavers who were transferred to looms in pairs as a , 
result of break-down of a weaving shed niotor ware given a guarantee that they 
will be provided with work daily, without giving notice, held tha strike was, 
illegal.® ‘ ' 

Where the industrial dispute was llmt the weavers refused to work as h 
protest so long as the spinning cbpartmant was not working, held that the 
strike was in respect of an industrial matter and was resorted to* without giving 
any notice of change, was illegal.^ 

Refusal to give name of informants: — 

Where the workers went on strike because th:; manage nent refused to 

give the names of person who inforaied them of the intention of the workers 

to go on a strike, held that the refusal to give the names of such persons 
was an industrial matter and the strike was in consequence of an industrial 
dispute.^ 

Privilege : 

. Where the mil|s company supplied food grains to its^ eaiployees; at ^lieap 
• rales the/ workers had grievances as regards the distribution of food stuff and. 
tljierefoc^ they resorted to strike without giving notice. Held ihpt distribution - 
of food stuff was a privilege enjoyed by the operatives and .came within the; 
(lefinilipn of industrial matter. **It is also a matter pertaining to fhe relatioa-. 
slu’p between the employees and employers withia iKe meaning of the, sub-section 

because it is as the employees of the mills that they would be entitled to ,the; 

privilege of getting cheap food stqffs fro n the grain shop opened l>y the 
employer and therefore the cessation of work amounted to a strike.^' ’ 

Strile under a misapprehensiori. . , v 

Where a strike is illegal, the fact that it was due to a misajiprehension 
or misconception of the workers does not cure the illegality. Thus where the- 
workers who went on -a strike were under a misapprehension that they were 
entitled to. as increments of 1 J. anna, whereas the mills had rightly offered an 
increment of 1 anna, held that the strike was illegal in as much as even if there 


1. The Laxmi Cotton Manufacturing Co. 
Ijtd. Vs. 1'he Government Labour Officer and 
others. Appns. No. 10/1940 and ll/im Bora*^ 
bay Labour (iaaette. (Sept. 1940) Vol. 20. 
Page 45. 

2. Tlie Simplex Miljs. Cq. Ltd. Vs./ITie 
Government Labour Officer, Appn. No, 34/ 
1946. Bombay Labour Gazette. (July. 1946) 
Vol, 25. I>agc 860, 

3. The Jam Manufacturing Co. Ltd* No. . 
1. V*. The Government ^Labour Officer. Bom- 
bay Appn. No. 17/1946, Bombay Labour Ga- 


zette. (July. 1946) Vol. 25.. Page 862. 

4. David Mills. G). Ltd. Vs. The Govern- 

ment Labour Officer. Bombay and otber.s, Appp. 
No. 42/1946. Bombay Government Qazette. 
Part. I (6th March. 1947) Page.812. ‘ V 

5. Standard Mills. Cp. ,Ltd. Bomlay^ V«. 
The Government l.abour Officer,^ 6oinb;iy and 
others. Appn, No. 7/1943. Bombay. Labour Ga-' 
zeUe, {%il. 1943 ) Vol. 22. Page 528. 

The Tata Mills. Ltd. Vs,^ The iGoveromeot ' 
Labour Officer and otlier. , Appn. No. 58/1943, 

( Aug. 1943 ) Vol. 22. Pa^e' 83i. 
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was miscohoeption in ths minds of tlia workers liuit did not relieve them of 
of 'the obligation to give a notice of change if they wanted to ;^o on strike'.* ' 

One of the reasons for strike, an industrial matter. 

If the, strike is resorted to for two reasons one of which relates to, an 
industrial matt(;r, the whole strike mu rt be regarded as illegal if it . is reaorfml 
Ip without giving, a notice, of. change with respect to the industrial tnalter.’- 
Conduct and not the view ; 

“'If an employee has struck work, .then he cannot be heard to. say that 
he was against the strike. For it is true that , soaie, out of th * workers might 
not have heen in favour of the strike, hut the fjujjjllon has to he determiaetl 
not with reference to wliut their vi jw of the strike?, was .hut with reference to 
their actual ’ conduct. If this agraemea.t on behalf of, the employee was to 
prevaiK every one of the workers niiglrt come and .s'ay that he himself was 
against the strike but that' he refrained from coming to work, hicause other 
persons were striking work. . 

Strike commenced or continued under one of the circiunstances specified in 
sub^sections' (1) and (2) of section 97 : 

Finally it must he proved that ^he strike vyas commenced or continued 
under one of the circumslaucas specified in sub^section (1) and (2) ; of 
section 97. i . 

Section 97 (I) (a). 

This sub-section absolutely prohibits strike in respect of an industrial 
matter specified in Schedule III or regulated by ,a standing order. In such 
matter the remedy of the employees is to apply tp the Labour Court and seek 
redress there. But they cannot go on strike for redfess of their grievances in 
respect of these matters and if they do, they would be guilty of illegal strike 
and be punished therefor. The workers’ right to resort to strike remains only 
irt respect of industrial matters not specified in Schedule 1 or III and that too 
after the notice' of change has been given and the conciliation proceedings have 
beieh cottipleled; ’ 

Section 97 (l) (to): 'Notice of change. 

Section 97 (1) (b) provides that a strike commenced , or continued with- 
out giving a notice in accordance with the provisions of section 42 is illegal. 
Section 42' (2) which deals'* with the- notice of change* to l)e given by an 
employee desiring a change, lays-down that notice must be' given in respect of a 
change in iddbstrial matters not specified in Schedule I and III.' If the' chtmg^ 
desh«d is in respect of an mdustrial matternot’ covers^/ l}y Schedule ( and III^, 

• 1.* The Tata MiH» ' Lt3. Vs,' ‘ The' Govern- 7/1943. Boinhay Labour Gazette. ( Apr-l. l943 ) 

ment Labour Officer and others. Apphi' 97/1944. Vol. 22. Page 528. 

Bombay Labour Gazette. (Jan. 1945) Vol" 24. 3. Onidaii Ramit \X^Aghmarc Vs, The 'lata 

Page ' 287. •/ ' !' • Mills Co. Ltd. Appn. No. 148/1943 Bombay 

■ 2. m Standard MUIs Co. Ltd. Vs, The Labour Gazette. { Jan.^ 1944) Vol. ' 23 

fjovernment Labour Qfficcr Bombay, i Appd No Page 318- ^ 
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the notice of change is compulsory and a strike without giving such notice is 
illegal. If the matter falls under Schedule I or III no notice of change is 
necessary. So a strike in respect of such industrial matter would not be 
illegal under this sub-’clause but would be illegal under sub^clause 
(a)* For. sulr-clause I \ (a) makes illegal strikes in respect of an 
industrial matter covered by Schedule III or falling under Schedule I. which 
is regulated by standing orders. Under the Bombay Industrial Disputes Act. 
notice of change was compulsory by an employee in respect of every industrial 
matter, and therefore a strike was illegal when no notice of change was 
given.' Under this Act in addition to finding that a particular cessation of work 
is a strike it is to be determined whether the industrial matter to which it 
relates comes under Schedule I or III or does not come under either of them. 
If it falls under Schedule III or is regulated by standing orders the strike is 
illegal under Section 98 (1) (a). If it does not fall under Schedule I and III 
then the strike is illegal if no notice of change is given. 

Notice may have been given either by employee.^ or employer:- 

Once conciliation proceedings begun at the instance either of the employer 
or the employees, come to an end, it would be open for either of the parties 
to act either by going on strike or declaring a lock-out as the case may be on 
fulfilling the conditions laid down fbr it. If the employees start the conciliation 
proceedings it is not necessary for the employer to give a notice of change in 
the same proceedings and if the employer starts the proceedings it is not 
necessary for the employees to give a separate notice of their own will to 
the same subject matter if they want lo go on strike. *'Thus where it was 
continued that the lock-out was illegal as the notice of change was given by the 
employees and conciliation proceedings were initialed at their instance and not 
at the instance of the employer; held it was not necessary that the employer 
should have given a notice of change." 

But it has also been held. *' Under the scheme of the Bombay Industrial 
Disputes Act it is clear that after the completion of the conciliation proceeding it 
is o|)en to the workers to resort to a strike and it is also open to the employers 
to declare a lock-out within two months after the completion of such proceedings. 
It is therefore clear that just as the employees were justified in resorting to a 
strike after the completion of conciliation proceedings the employers were also 
justified in deciding a lock-out'. 

But in earlier case it was held that the workers cannot take advantage of 
the fact that the employer had given a notice of. change as ragaitls the 
proposed change. The notice contemplated in section 62 (1) (b) of the Bombay 
Industrial Disputes Act is the notice to be given by the workers who want to 

1. The New Qiina Mills Ltd. Vs. The Appn. No. 131/1945. Bombay Labour Gazette 

Government Labour Officer and others. Appn. ( ^pt. 1946) Vol. 26. Page 33. 

No. 14/1940. Bombay Labour Gazette. ( Sept. 3. Pandurang Hart Vs. New Gty of ’Bom- 

1940) Vol. 20. Page 50. bay Manufacturing Co, Ltd. Appn No. 110/1945. 

2- The Amolner Girni Kamgar Union Vs. Bombay Labour Gazette. (April. |946) Vol, 

7be Pratap Spg.. Wvg.. iS: Mfg. (Jo, W. 25. Page 601- 
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go oil a strike*. 

This decision which is in conflict with the two decisions noted ahove doss 
not seem to be correct. 

The notice of change inusl be given by the workers who go on a strike. 
A notice given by employees cd’ the other concern of the same employer can 
not be deemed to be notice given by them. Thus where Sir Shapurji Bliarucha 
Mills Co. I^lcl. owned a woollen mill and two codon mills, ih* employees 
of the cotton mills gave a notice of change for dearness allowance pursuant to 
which conciliation proceedings were taken and completed. Thereafter the 
employees of the woollen mills wenl to strike for dearness allowance, without 
giving a notice of change; held that conciliation |)roceedings related to the 
dearness allowance to be given to the workers in the cotton mills an<l the fact 
that there was the same owner of the two mills does not make any difference 
and therefore the strike was illegal.' 

A letter written but not in the form of the notice within the meaning of 
section 28 of the Bombay Industrial Disputes Act is not a statutory notice and 
therefore where only such a letter was written by some workers the strike was 
held to be illegal.^ 

The worker.s elected their representative for giving a notice of change for 
increase of wages, but before further proceedings were taken they resorted to 
strike. Held that the strike was illegal.* 

Notice of change : 

Notice of change must be given and the conciliation proceedings must be 
completed before the strike is conmenced. Thus where after the strike on the 
ground of low wage rates wa« called off the notice of change was given and 
the conciliation proceedings were initiated; held that that does not make the 
strike legal. ' 

Section 97 (I) (c) 

Section 62 (1) (c) of the Bombay liiJnstrial Disputes Ad (corresponding 
to Section 97 (1) (c) of the present Act) lays down that a strike shall be 
illegal if it is commenced or continued only for the reason that the employer 
has not carried out the provisions of any standing order or has made an 
illegal change. 

To increase the number of working hours a day without a legal notice 
would normally amount to an illegal change. Therefore it is clear that wkat 

No. 26/1942 Lahmr (i.tztllc t 

1942) Vnl 22. Paor 47. 

4 Tmp D!mnrai Mills. I.a<l, V^s. 'riii- Gov- 
ernm^nt LhIj uir Ajjjni N-j. 49/1941. 

B>m!jay I/al.) >iir (Jji/cttc f Sei»t 1941 j Vol. 21. 
I’t'iijc 54. 

5. 'Plio Sfl<sanii C Mills. L,trl. Vs. 'I l,c 
G'.»Vci’ninc!it Lalniur Of liar an<! *ot!ier<. Api 11- 
calioi; No. 10/1946. Bomitay l,.alK»ur Ga/ettc. 
(.April 1946) Vol. 25 594. 


1. The Tata Mills Ltd. Vs. riic (J .vcf.t' 
meiil Labour Olliccr, Bombay. Application No. 
117/1944 Bombay Labour (JawUc. (Jan. 1945) 
V,>I. 24. Pa«e 288. 

2. The Sir Shapurji HhunicSa Mills Ltd. 
Vs. The Government Lab >ur Officer. Appn. 
No. 6/1940. Bombay Labour Gezette. (April 
1940) Vol. 19. Page. 695. 

3. The Indian Manufacturing Co. Ltd. Vs. 
7'bc Govt. Labour Officer and others. Appn. 
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section 62 (I) (c) of the Bombay Industrial Disputes Act enacts is that a 
strike is illegal if it is commenced or continued only for the reason that the 
employer has increased the number of working hours a day without notice.^ 

In the above noted case the mills increased the hours of work for 9 to 
10 The applicants refused to work for more than 9 hours. Held that the cess* 
ation of work was an illegal strike even* if the act of management amounted to 
illegal change. 

Where the workers struck work as a protest against the order of the 
management to attach strings to their looms for measuring yards produced by each 
weaver, held that the strike was* illegal. If the workers were dissatisfied with that 
order it was open to them to apply for an illegal change by the management 
but were not justified in refusing to work on their looms because they were dis- 
satisfied with the orders of the management. ^ 

The employees stopped relay system. Held that even though the employees 
may not be bound to work the relay system, it was not open to them to stop 
that work and the only course available to them was to resort to conciliation 
proceeding; and if they failed to apply to the Industrial Court, that action of 
the employees amounted to an illegal strike.'* 

The opponent operatives went on a strike because they wanted to have 
more cleaning time for their machines. It was contended that -there was an 
agreement for giving more time for cleaning the machines. Held that the 
strike was illegal. For if thare was an agreement, then the management had 
continued a ‘breach of that agreement* by not complying with it and thereby 
committed an illegal change; but the workers could not go on strike which 
they could do only after going through the formalities of the Act. If there 
was no agreement, they cannot go on strike without giving a notice.^ 

There was a practice in the opponent's mills that when an employee was 
absent another employee probably his neighbour was asked to mind two sides. 
The workers went on a strike as a protest against working the double, deny- 
ing the practice. The Court held that assuming that the practice is not proved, 
it amounted at most to an illegal change. But that did not relieve the 
workers from giving a notice of change. Section 62 (I) (c) (corresponding to 
section 97 (I) (c) of this Act) provides that a strike is illegal, if it is com- 
menced or continued only for the reason that the employer has committed an 
illegal change. The proper remedy for workers was to give a notice of change. 
The court held that the practice was proved and the strike without giving a 

1. Jivanslng Bhagvansing and others Vs. 2. The Gopal Mills. Co. Ltd. Vs. The 

The Broach Fine Counts Spinning and Weaving Government Labour Officer, Ahmedabad. Appn . 

Co. Ltd. Appn. No. 39/1942. Bom. Labour No. 16/1945 Bombay Labour Gazette. (March. 

Gezette (March 1943) Vo!. 22. Page 451. 1946.) Vol. 25. Page 513. 

2, TheAppollo Mills. Ltd. Vs. The Gover* 4. The Standard Mills Ca Ltd. Vs, The 

nment Labour Officer and others. Appn. No. 8/ Government Labour Officer. Appn. No. 25/1941. 

1942. Bombay Labour Qaaetie (July 1942) Vo|. Bombay Labour Gazette. ( May, 1941 ) Vol. 

21. Page 1121. 20. Page 705. 
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notice of change was illegal.^ 

Section 97 (0 (e) : 

Strike before the completion of conciliation proceedings would be 
illegal.^ 

Completion of conciliation proceedings : 

Conciliation proceedings regarding the industrial dispute about the demand 
of workers for increase in wage rates etc., began on 23rd February 1946. On 
22nd April 1946 they ended in failure. On 23rd April the workers resorted to a 
strike, before publication of the report of the conciliation in the Government 
Gazette. The mills contended that the strike was illegal as the conailiation 
proceedings can be deemed to be completed under section 42 of the Bombay 
Industrial Disputes Act (corresponding to section 63 of this Act), when the 
report of the conciliator is published and therefore as it was commenced before 
the publication of the conciliator's report, it commenced before the completion 
of conciliation proceedings and therefore was illegal. Held that the section 42 
of the Bombay Industrial Disputes Act, among other things, provides that the 
conciliation proceedings must be deemed to be completed when the time-limit 
fixed for completion of the conciliation proceedings under section 41 (present 
section 62) has expired and section 41 provides the maximum period of two 
months for completion of the conciliation proceedings provided the time is 
not extended by the Provincial Government or by mutual consent and there* 
fore there being no extention of time by Provincial Government or by mutual 
consent, the conciliation proceedings were completed at the end of two 
months i. e, on 22nd April even though the report of the conciliator was not 
published and therefore the strike on 23rd April after the conciliation procee* 
dings completed was legal.^ 

Section 97, Sub-section (2) ; 

A strike commenced within two months of the completion of conciliation 
proceedings is perfectly legal, provided it is in respect of the demand which 
was the subject matter of canciliation proceedings.* 

But if the strike is for getting demands other than those which formed the 
subject matter of conciliation proceedings it is illegal. The burden of proving 
that the strike becomes illegal because of the fresh demands of which no notice 
was given as required by Jaw is on the applicant mills. 

On 15th December 1937 under section 28 (2) of the Bombay Industrial 
Disputes Act the Textile Labour Association as a representative union gave a 


1. The ln<lian Maufacturing Co, Ltd. Vs. 
The Government Labour Officer. Appn. No. 
46/1946. Bombay Government Gazette. Part. I. 
(26th December. 1946) Page 3751. 

2. The Raja Bahadur Motilal Poona Mills, 
Ltd. Ve. Mohamad Sharif: Appn. No. 29/1941. 
Bombay Labour Gaaette. ( June. 1941 ) Vol. 
20. Page 822. 


3. The Edward Textiles Ltd. Appn. No. 
43/1946. Bombay Labour Gazette. ( Aug. 1946 ) 
Vol. 25. Page 931. 

4. Raja Bahadur Motilal Poona Mills. Ltd. 
Vt. Dattu Balvant Gokhie and others, Appn. No. 
36/1941. Bombay Labour Gazette- (June 1941) 
Vol. 20. Page 827. 
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notice of cliani^e to the Ahmediihad Mill Owners* Association demanding a 
change in the scale of wages so as to neutralise completely the rise in the 
cost of living.” 

As no agreement was arrived at. a secoid notice dated 22ncl December 
1937 in form M under section 34 of the Act was given which prescribed infer 
alia a mclhod of bringing about such neutralisation. On account of the second 
notice conciliation proceeding started on 22nd December and ter ninated on 2nd 
February 1940, On lOtli February the report of the Special Conciliator was 
published in Bombay Government Gaz site. Under section 42 of the Bombay 
Industrial Disputes Act, the proceedings would be deemed to be terminated 
on lOth February. In lbs meanwhile on the l6th January 1940 another Union, the 
Mill Kamdar Union alleging to he on behalf of textile workers of Ahmedabad 
sent a letter to the Pre-iidiut of the Ah medabail Mill Owners’ Association asking 
for an imiudiate wage incTsMse of 40 per cent. Oa 28th of January and 9th 
of February thi Mill Kamdar Union issued leaflets asking the workers to go 
on strike if their d.?mand <>f an immediate 40 per cent, rise in wages was not 
acceded to. On the 12th, most of the employees of 8 mills referred to in the 
application went on strike. Thereupon the Ahnidabad Mill Owners’ Asso- 
ciation filed an application for declaration of illegal strike against the Textile 
Labour Association and tli • Mill Kam lar Union and some of the workers of 
the 8 mills. 


On these facts the Court held that it was not proved that the employees 
had resorted to strike for demand of 40 percent, riw in their wages. For there 
was no evidence that the operatives who went on strike were members of the 
Mill Kamdar Union or lluy had authorised the same union to act as their 
agent or that the K:ller ad<lressrtd by the Union was authorised by them. 

The applicants contended that the demand in the second notice would 
mean a rise of 24 p.ir cent, in wages and thervefore tin subject matter of the 
conciliation proceedings was the thmaad fi)r 24 percent, rise and it was argued 
that any demand for different percentage of rise or new extent of relief cannot 
be reganled as j(jnniiig part of the denaiid in conciliation proceedings and must 
be deermnd .i fresh demand; and that the strike being for a rise of 40 per cent, 
in wages was for a frCsh demand and therefore wasS illegal. 

The Court oN'cr-ruIed the coiiteiilion and held that even assuming that the 
strike was in pursiiaiici of a dam mid for 40 pare ent. rise in wages as contended. 
The (iuejtion before lbs Conciliator was not really the exact percentage demanded 
iiy way of rise in wages l)ut what change was necessary in the wages to 
neutralis;*. the effect of the rise in cost of living. That being so the demand 
for 40 per cent. ris> was substantially included in the subject matter of the 
conciliation proceedings and as the employee} were represented In these 
proceedings and the strike having been resorted to after the completion of the 
conciliation prrceedings was legal.* 


1. Tiur /Viinattiliad Mill owners' Assnetation. 
Vs. Tile Mill Kamdar UtiioM. Alimedabad and 


others, Appn. No. 3/1940. Bombay L^abotir 
Gaaelte (April. 1940) Vol. 19. Page m. 
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Time for filing the application for illegal strike : 

The workers went on a strike and after resumption of work, the very 
same industrial dispute was referred to for conciliation and while the conciliation 
proceedings were pending the mill company filed an application for a declaration 
that the strike was illegal, five months after the strike was over and three months 
after the conciliation proceedings started. The court ohserved, “Th? filing of the 
application during the pendency of the conciliation proceedings would be prejudicial 
to the workers and it is very much desirable that no such application should be 
made when the dispute is before the conciliator after re^^umption of work. Otherwise 
the workers might regard it as a threat for enforcing conciliation. It is also 
desirable that though there is no time limit for filing such appliciition, they should 
be fded immediately after strike haj? commenced f>r in any case soon after the 
strike is over- ‘ 

liffect of the assurance of the employer : 

Where an assurance w;is given i)y the management that if the empbiycss 
who had gone on strike were to resume work, the application filed by the 
mills for alleged illegal strike would be withdrawn and where the employees 
acting on the assurance called off the strike, held that the appli(!alion was not 
tenable and therefore was dismissed, ' 

But the same learned Judge in application No, 219/1943 hdd lliat even 
if an understanding was given by the manager of the mills that he would not 
proceed against the workers under the Homhay Industrial Disputes Act in ease 
they went back to work, it cannot alter the merits of the case. Hence the 
action of the workers amounted to an illegal strike." 

Resumption of work after an illegal strike : 

If the workers resort to a strike which is illegal, then even if they 
willingly resume work immediately on the advice (»f the Government Lal)Our 
Officer to do so, the strike remains an illegal strike.' 

Sub- section .1 : 

This sub-section is new and provides locus penitentia (o those workers 
who after 14 clear days notice go on a strike not falling under clause's (a), (e). 
(g) and (h) of suh-sectioii (1) of section 97 and who resuaic work within 48 
hours of the decision of a Labour Court or the Industrial Coart declaring 
such strike to be illegal : such workers shall incur no penalty. 


1, Tlie Acme Threatl Co. Lt<l. Vs. 1 he 
Governmeiil Labour Officer. Appn. No 47/ 
1946. Bombay Govt, Gazette. Part. I. ( 24lh 
Oct. 1946) Page 3166. 

2. The Broach Fine Counts Spinning amt 
Weaving G>. Lut. Vs. The Government Labour 
Officer, Ahmeclabad and others. Appn. No. 20/ 
1943, Bombay Labour Gszette. (Sept. 1943) 
V-ol 23. Page 25. 


3. The Broacli Fine Ctiunts Sj>iuiiiiig and 
Weaving Co. Ltd, V's. Tlie Government Labour 
Officer and others. Appn. No, 219/1943 Bom- 
bay Labour Gazette. ! March. 1945 ) Vol. 24. 
Page 410. 

4. The Moon Mills. Ltd. Vs, The Govern- 
ment Labour Officer, Bombay a lul others, Appn. 
No. 119/1944. Bombay Govt. Gazette. ( Jao, 
1945) Vol. 24. Page 290. 
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98. (1) A lock-out shall be illegal if it is commenced or 

Illegal lock-outs. Continued — 

(a) in cases where it relates to any industrial matter 
specified in Schedule III or regulated by any standing 
order for the time being in force: 

(b) without giving notice in accordance with the provisions 
of section 42: 

(c) in cases where notice of the change is given in accor- 
dance with the provisions of section 42 and where no 
agreement in regard to such change is arrived at, before 
the statement of the case referred to in section 54 is 
received by the Conciliator for the industry concerned 
for the local iirea: 

(d) In cases where canciliation proceedings in respect of 
an industrial dispute to which a lock-out relates have 
commenced, l»efore the completion of such proceedings; 

(e) in cases where a special intimation has been sent under 
sub-section (2) of section 52 to the Conciliator, before 
the receipt of the intimation by the person to whom it 
is to be given: 

(0 in cases where a submission relating to such dispute or 
such type of disputes is registered under section 66, 
before such submission is lawfully revoked: 

(g) in cases where an industrial dispute has been referred 
to the arbitration of a Labour Court or the Industrial 
Court under sub-section (6) if section 58 or under section 
71. or of the Industrial Court under section 72 or 73, 
before the date on which the arbitration proceeding is 
completed or the date on which the award of the Indus- 
trial Court comes into operation, whichever is later; 

(h) in contravention of the terms of a registered agreement, 
or settlement or award. 

(2) In cases where a conciliation proceeding in regard to any 
industrial dispute has been completed, a lock-out relating to such 
dispute shall be illegal if it is commenced at any time after the 
expiry of two months from the completion of such proceeding. 

(3) Notwithstanding anything contained in sub-sections (1) and 
(2), if fourteen clear days’ notice of a lock-out not falling under clause 
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(a), (0» (k) of sub-section (1) was given to the employees and 

the Labour Officer, and the lock-out was not commenced either 
before the expiry of the period of notice or after six weeks from 
the date of its expiry and the employer discontinues the lock-out 
within forty-eight hours of a Labour Court or the Industrial 
Court declaring such lock-out to be illegal, the employer sliall incur 
no penalty under this Act in respect of such lock-out : 

Provided that nothing in this sub-section shall apply to any 
lock-out which has within the period of notice been declared under 
section 99 to be illegal. 

Section 98 : l.egislative Chancres : 

This section corresponds lo section 63 of the Bombay Industrial Disputes 
Act. Sub'-claiise (1) (a) is completely new. Sub-clauses (b\ (c^ and (d) of sub- 
section (1) are the same as sub-clauses {b\ (c) and (d) of section 63 of the 
Bombay Industrial Disputes Act. Sub-clause (c) is new. Sub-clauses (f). (g) 
and (h) corresponds to (e), (ee) and (f) of section 63 (1) of the Bombay Indu- 
strial Disputes Act. respectively. Sub- section (2) of this section is similar lo 
sub-section (2) of section 63 of that Act. Sub-section (3) is new. 

Lock-out : illei:al lock-out : Penalty : 

Section 3 (24) defines a *lock-out . This section specifies the circumstuiices 
in which a lock-out is illegal and section 102 prescribes the penalty for de- 
claring an illegal lock-out. 

Illegal lock-out : 

From the definition of the term 1ock-out’ and from the perusal of this 
section it is clear that lo prove an illegal lock-out. the following four things 
must be proved: — 

(1) There was closing of a place or part of a place of employment, by 
the employer or total or partial suspension of work by an employer 
or the total or partial refusal to employ persons employed by him. 

(2) Such closing, suspension or refusal occurs in consequence of an indu- 
strial dispute ; and 

(3) such closing, suspension or refusal in intended for the purpose of — 

(a) compelling any of the employees, directly affected by such closing, 
suspension or refusal or any other employees of his, or 

(b) aiding any other employer in compelling persons employed by him 
to accept any term or condition of or affecting employment; and 

(4) the lock-out was commenced or continued under one of the circum* 
stances specified in sub-sections (I) and (2) of section 98. 
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lor tile purpose of cottipellinj; the employees etc. : 

Unless the exclusion of the employees has been intended for the purpose 
of conipellinj' them to accept any condition of employment, the action of mill 
authorities would not amount to a lock-out. 7'hus where the mills legally 
increased the hours of work fmn 9 to 10 hut s{)rne 101 workers came and 
It ft accordirij^ to old timings the management refused them admission on the 
next day.‘ 

The mills contended that they dismissed those workers in consequence 
of the strike. They were not prepared to take them even if they accepted new 
conditions of employment. The refusal to lake them therefore was not for the 
purpose of coniuilling the n to accept a term of employinenl and was not 
therefore a loek~out. The contention was upheld and it was held that the 
action of the mill did not amount to a lock-out. But as the dismissal was 
without following the procedure iirescrihetl under standing orders, it was held 
to he an illegal change.* 

In this (aise it was argued on hehalf ol the employees that the action of 
the mills would indirectly compel other workers to accet>t the new conditions 
i>f the employment. The court held that although that may be the effect, it 
would not be a lock-out as defined in the Bombay Industrial Disputes Act. For, 
under that Act the refusal to employ must he with a view to compel those 
%)ery persons to accept a condition of employment. The law is now changed 
and under this Act a refusal to employ a person employed by him with the 
intention of compelling even other employees to accept any conditions of 
employment comes within the definition of a lock-out. Query; Woidtl the refusal 
to employ in the above case be a lock-oul under this Act ( 

Under the dclimtion t)f loek-oul it must be intended for the purpose of 
compelling a worker to accept any term of employment. Thus the workers 
struck work for a few days for the removal of the spinning master, of— 
course after the conciliation i>roceedings ler.ninated in failure, but after a few 
days they called off the strike and resumed work. The management refused work 
to certain ring leaders. Held that the management wanted to punish the leaders 
rather than to compel the workers to accept any term affecting employment. The 
applicants (workers), when they called off ihe strike and offered themselves for 
work along with other workers, it mini be taken, unless it is proved to the contrary, 
that they had given up their demand and there would therefore be no question 
of compelling then to accjpt any term ol employment. The refusal to employ 
them did not therefore amount to lock-out.' 

Under the scheme of the Bombay Industrial Disputes Act, after the 
completion of the conciliation proceedings It is open to the workers to resort 
to a strike and it is also open to the employers to declare a lock-out within 

1. 'ri»c Manufacturing 2. Pandurang Hari Vs. The New City of 

Co. Ltd. Vs. The Govcrnmint Labour Officer Btimbay Manufacturing Co. Ltd. Appn. No. 

niid Olliers. Appn. No, 4/194L Bombay Labour 110/1945. Bombay Labour Gazette. (April. 

Ga/cUe. (April. 1941) Vol. 29. Page 629. 1946) Vol 25. Page 60L 
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two months after the completion of such proceedings. Therefor; just as ths 
employees would be justified in resorting to a strike after the completion of 
the conciliation proceedings, the employers would also be justified in declaring 
a lock-out.' 


Closing of a place of employment . 

The workers went on fi strike after th; failure of the enneilintron procse 
dings. The management issued a notice that if ih; workers do not resiin.* work 
within three days i. e. by the morning of 28th Nove nber 1945. they will lie 
refused employment. The wr)rkers resumed work (m 28th. In an application 
to declare the action of the mills to l)e an illegal loek-onl. it was held th it a 
lock-oiil is tlcfined as closing of place of employment f)r the total or partial 
refu.sal hy the employer to conlinui to employ \h*. persons e nployed by him. A 
lock-oiit does not lake plae.e on the day on which the intention to declare a 
lock—oiil on a future date is given, ft b-gins on thj day when there is either 
the closing of place or suspension of work or refusal to employ. As the 
employees had themselves come on the day (»n which the lock-out had to 
lake place and none cf th;iri was prevented from w<'rking; held that there was 
no lock-out. Also the condition that the workers should resume work within 
three days was not illegal, ft was really an option given to the worker and not 
a threat.* 


99. (1) Provincial Guveniineiit may make a reference to the 

0.ul!t;Tci.ra:i„.I'wh£ Industrial Court for a declaration whether any 
sinito or is iiioj-ai. pro]Josed Strike or lock-out of which a notice 
has been given would or would not be legal. 

(2) No declaration shall be made under this section save in 
open Court. 


This section is new and is intended to prevent illegal strikes and 
lock-outs by olitaining the decision of the Industrial Court on the legality 
or otherwise of a proposed strike or lock— c»iit of which notice has been given 


1. I hid. 

2 'I’iic AmaliiiT (firni Kamtjar Union Vs. 
Tlio Pr.ma]' Sj»g. and Wvi*. and MauHl'acluiino 


(Z«i. Ltd Apjm. No. 131/1945. 1-tomhay Laliuur 
(ja/.etlc. (Sept 1946) Vol. 26. Page 33. 



CHAPTER XV. 

Courts of Enquiry. 


100. (1) The Provindal Government may constitute one or 

Court of Enqui^: con- more Courts of Enquiry consisting of such number 
powers of- of persons as the Provincial Uovernment may 

think fit. 

(2) A Court of Enquiry shall inquire into such industrial matters, 
as may be referred to it by (he Provincial Government, including any 
matter pertaining to conditions of work or relations between employers and 
employees in any industry, and any aspect of any industrial dispute. 

(3) Every proceeding before a Court of Enquiry shall be 

deemed to be a judicial proceeding within the meaning of sections 
192, 193 and 228 of the Indian Penal Code. XLV of iSfO 

This section is completely new. 

“Provision is also made to enable Government to set up a Court of 
Enquiry, when this procedure is considered appropriate in a particular situa- 
tion or dispute in an industry 

1. Statement of Objects and Reasons. 



CHAPTER XVX. 

Penalties, 


This Chapter deals with the offences under the Act. Under the Bombay 
Industrial Disputes Act, the offences under the Act were tried by the ordinary 
criminal Courts But under this Act, a Labour Court tries these offences. 
Appeals and revisions against the decisions of the Labour Courts would lie to 
the Industrial Court. 

101. (1) No employer shall dismiss, discharge or reduce any 

Employer not to dismiss, employee or punish him in any other manner by 

reduce or punish an p .1 • i i i 

employee. reason ot the circumstance that the employee — 

(a) is an officer or member of a registered union or a 
union which has applied for being registered under this 
Act: or 

(b) is entitled to the benefit of a registered agreement or 
a settlement, submission or award; or 

has appeared or intends to appear as a witness in, or 
has given any evidence or intends to give evidence in a 
proceeding under this Act; or 

is an officer or member of an organisation the object 
of which is to secure better industrial conditions; or 
is an officer or member of an organisation which is not 
declared unlawful; or 

(f) ^ a representative of employees; or 

(g) has gone on or joined a strike which has not been held 
by a Labour Court or the Industrial Court to be illegal 
under the provisions of this Act. 

(2) No employer shall prevent any employee from returning 
to work after a strike, arising out of an industrial dispute relating to 
any matter specified in Schedule I, II or III, which has not been 
held by a Labour Court or the Industrial Court to be illegal unless — 

(i) the employer has offered to refer the issues on which 
the employee has struck work to arbitration under this 
Act, and the employee has refused arbitration; or 

(ii) the employee not having refused arbitration, has failed 
to offer to resume work within one month of a declara- 


(c) 

(d) 

(e) 
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tion by the Provincial Government that the strike has 
ended. 

(3) Whoever contravenes the provisions of sub-section (1) or 
(2) shall, on conviction, be punishable with fine w^hich may extend 

to Rs. 5,001). 

(4) The Court trying an offence under this section may direct 
that out of the fine recovered, such amoiinl: as it deems fit shall be 
paid to the employee concerned as compensation. 

(5) In any prosecution under this section the burden of proving 
that the dismissal, discharge, reduction or punishment of an employee 
by an employer was not in contravention of the provisions of this 
section shall lie on the employer, 

l.ej^istative chaiigei^ : 

This section corresponds lo section t)4 of the Bombay Industrial Disputes 
Act with important changes. Sub-section (2) and (5) are new. 

Under sub-section (1) the wonl ‘‘discharge*’ is added. In sub-clause 1 
(b) the word “selllement” is add^d. In ,Sub-cdause 1 (g) the words “which has 
not been held by a Labour Court or the Industrial Court to be illegal’ have 
l)een substituted for the words “which is not illegal appearing in sub-clause 
(1) (g) of section 64 of the Bo.mbay Industrial Disputes Act. The penalty has 
been increased fnun l^s. 101)1) - to Rs. 50()f) -. 

Discharge : 

The word “discharge ” has l)een added in su!)-secti()ii (1). In the 
corresponding section of the Bombay Industrial Disputes Act it did not find 
place. But even under that Act it was held that a discharge may he a 
punishment and therefore if an eaiployee is discharged by reasdS of any of the 
circumstances mentione<l in section 64 (1), it would come under the words 
'‘punish him in any other manner’ .* The word ‘discharge’ has now been added 
to pul the matter beyond any doubt whatsoever. 

Punish ill any other manner : 

Even such petty acts as placing a day- worker continuously on the night- 
shift or transferring an operative on daily wages fro.n a sixty inch loom to a 
forty inch loom so as to reduce his daily earnings may amount to punishment. 
Hence the wide expression "punish him in any other manner" is purposely 
used in section 64 (I) of the Act (corresponding to section 101 (1) of this 
Act) lo cover all such cases where an employee is intended to be penalised. 
That section is evidently intended to correspond to section 8 (4) of the National 
Labour Relations Act 1933 of th?. U. S. A. which penalises such acts as 

1. Mafatlal Gagalbhai an<l another Vs. Bombay High Omit Judgment. 

The linperator, Criminal Appeal No. 536/1944. 
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**unfair labour practice, and says, “It shall be an unfair labour practice for 
an employer to discharge or oth^rwiss discrininuts against an e nployej because 
he has fdod charges or given testimony under the Act . (Vide Ludwig Teller s 
Law governing Labour Dispute-* and Collective Bargaining, Voi. in. 
Page. 1788). 

This shows that the real test is wilful discrininullon and the sane is 
intended by the use of the wide expression, “punish hi n in any manner’ in 
section 64 (I) of the Bombay Indistrial Disputes Act feorrespouJing to 
section 101 of this Acl.)‘ 

Real reason for discharge etc. can be proved : 

Though the avowed reason for ihi <lisi’bargt: of a worker may not 
fall within any of lb? s'-ven clause i of section 61 (1) of th.^ Act 
(corresponding to seetjon IIM (1) of this At'tb it is open to llie employee to 
show that it was not the real reason of his <lisclnrge and ibiil h* wiu really 
discharged by reason of some cireu nslanc.? lumlion rl in oii:; of these clauses 
Thus where the reason given by the manage Ticmt in the discharge slip was 
“creating trouble’* it was held that the onphinanl was entitled to show that, 
that was not the real reason and the rail reason of hij discharg! was that 
“he intended to app.^ar as a witness in a proo'-din* tn l.jr tb.^ A jI'*’ 

S. 101 (I), (c) : Intends to appear as a witness : 

The management applied to the Industrial (!ourt for declaring a strike of 
the workers to be illegal. It was apprehended by the workers that the three 
operatives who were cited as opponents in thi applicvttion might not probably 
contest tbe application and therefore tli-jy held nuetingsanl pissed a re .solution 
that one Ganu and other four named workers sliould apply to get themselves 
added as opponents. The very nsxt div Gann aacl another worker naaied 

Savalram were discharged' f ir “creating tr nible *. Tti’. Court held that the 
management must have coaie to know of thi- resolution, namely that (Janu and 
other four workers should apply to thi Industrial Court to b;3 joined as 

parties. But assuming that ^ihis was the i iin^diate cause of their discharge, 
that reason does not come within clause (c) of section 64 (I) of the Act. To 

apply to be joined as a parly does not iiuan to intenJ to hi a witness or to 

give evidence. However the Court did n »t decide whether the reason fell 
within any other clause, since the complainant wanttid to make it a test case 
and confine it to clause (c) only.* 

Section 101 (I), (b): 

The word “settlement in sub-clause (h) in this sub-section has bean an 
addition. It did not appear in the Bombay Industrial Disputes Act. So it was 
held that if a person is punished by reason of the circumstance that he is 
entitled to the benefit of a registered settlement, it did not come within the 


t. Maffttial Ga;i{alh!iai aiut ano.licr. Vs. 2. IMd. 

''I'lie Imperaroi*. Ciiininal Appeal No. 536/1944. 3 Supra. 

Bombay High Court Judgment. 
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purview of this sub^^section and was not an offence.^ 

It was a lacuna in the old Act and it has been filled up by the addition 
of the word ^'settlement*' in this sub-section- 

102. Any employer who has commenced a lock-out which a 
tYnaltv for ^Uciaring Lahour Court holds Of the Industrial Court has 
' declared to be illegal shall, on conviction, be 

punishable with fine which may extend to Rs. 2,500 and, in the 
case of the lock-out being continued after the lapse of forty-eight 
hours after it has been held or declared to be illegal, with an addi- 
tional fine wliich may extend to Rs. 5.000 for every day during 
which such lock-out continues after such conviction. 


Legislative clian£:es : 

This section corresponds to section 65 of the Bombay Industrial Disputes 
Act. The changes are that for the words “which has been held by the 
Industrial Court to be illegal’ the words “which the Labour Court holds or 
the Industrial Court has declared to be illegal’ hive been substituted. The 
maximum fine for continuing the look-out after conviction has been increased 
from Rs. 21)0 to Rs. 5,000. Also for the words, “after conviction * the words 
“after the lapse of forty eight hours after it has been held to be illegal * are 
substituted. 


103. Subject to the provisions of sub-section (3) of section 
Penttjty for declaring or 97 ^ employee wlio has gonc on strike or 

commencing illegal strike, . . . . •! 1 • 1 11 .111 

who )oms a strike which a Labour Lourt holds 
or the Industrial Court has declared to be illegal shall, on conviction, 
be punishable with fine, which may extend to Rs. 10 and, in the 
case of bis continuing on strike after the lapse of forty-eight hours 
after it is held or declared to be illegal with an additional fine 
which may extend to Re. 1 per day for every day during which the 
offence continues subject to a maximum of Rs. 50. 


This section corresponds to section 66 of the Bombay Industrial Disputes 
Act. The changes effected are that the fine has been reduced from Rs, 25 to 
Rs. 10. So also has the daily fins been reduced. The other change is that for the 
words “which has been held by the Industrial Court to be illegal*’, the words 
“which a Labour Court holds or the Industrial Court has declared to be illegal * 
have been substituted. This removes an ambiguity and mikss it clear beyond 
doubt that participation in a strike which is afterwards held to be illegal comes 
within this section and is punishable under it. The use of the words “which 
has been held to be illegal*’ gave occasion for the contention that the strike 
or the lock-out must have already been held to be illegal at the time when 


t. The Tntilc Labour AtMoiatioo. Ahm- 
(bbad. V*. The Shri Ambic. Mill. Ltd. No. 2. 


Appa No. U/1940. Bombay Labour Gaaottu 
(Oct. 1940) Vol. 20, Pa|. m. 
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the employee goes on ths strike and therefore he would not be guilty if the 
strike is held to be illegal after »afds^ This contention wa^ over**ruled and 
it was held that the plain meaning of the section is that participation in a 
strike which is afterwards to be illegal is punishable. The intention of the 
legislature is to penalise those employees who go on strike without resorting 
to the provisions of the Act.* 

104. Any person who instigates or incites others to take part 

Penalty for instjsating. otherwise acts in furthereiice of a lock-out 

lock-outs. tor which an employer is punishable under 

section 102 or a strike for which any employee is punishable under 
section 103, shall, on conviction, be punishable with imprisionment of 
either description for a term which may extend to three months, or 
with fine or with both: 

Provided that no person shall be punished umler this section 
where the Court trying the offence is of opinion that in the circum- 
stances of the case a reasonable doubt existed at the time of the com- 
mission of the offence about the legality of the strike or lock-out, 
as the case may be. 

Explanation I. — For the purposes of this section, a person 
who contributes, collects or solicits funds for the purposes of any such 
strike or lock-out shall be deemed to act in furtherence thereof. 

Explanation^, — A person shall be deemed to have committed 
an offence under this section if before an illegal strike or lock-out 
has commenced, he has instigated or incited others to take part in, 
or otherwise acted in furtherance of such strike or lock -out. 

This section corresponds to seclioi 67 of the Bombay Industrial Disputes 
Act. The words “a strike or look-out 'which huvS been held to be illegal by 
the Industrial Court whether such strike or lock-out his commenced or not * 
have been replaced by the words "a lock-out for which any employee is 
punishable or a strike for which any employee is punishable under section 153. ’ 
Proviso and Explanation 11 are new. 

105. If a Conciliator, a member of a Board or a Labour 
Penalty for disclosing Officer or any person present at or concerned 

conridential lofonnation. •■. • j* -ip ii t* t 

in any conciliation proceeding wilruily discloses 
any information or the contents of any dcument in contravention of 
the provisions of this Act, he shall, on conviction, on a complaint 
made by the party who gave the information or produced the docu- 
ment in such proceeding be punishable, with fine which may extend 

1. Statement of objects and reasons. Also-- A. I. R. 1944. Uombay 122/46 Bombay I-.. R. 
Kbandulibai K- Desai and otlicrs. Vs. Emperor 104. (Bombay Hi^li Gmrl.) 
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to Rs. 1.000. 

This section reproduces verbatim section 68 of the Bombay Industrial 
Disputes Act. 

lOf). (1) Any employer who multes an illegal change shall, 
Pc aliy Imi ilk;;a!c5MMKc OP covictioH, hc puni sluiblc witli fine wliich may 
extend to Rs. 51)!)(). 

(2) Any employer who contravenes the provisions ol section 
47 shall on conviction he punishahlj with imprisonment which may 
extend to three months, or for every day on which the contravention 
contin ICS with fine which may extend to Rs. 5.0dd, or with both. 

( i) The Court convicting any person under sub-^section (1) or 
(2) may direct such person to pay such compensation as it may 
determine any employee directly and adversely affected by the 
change in issue. 

I.ej^islativc tlianj^es : 

This section corresj)()n(ls to secti(»n 69 (1) of the Bombay Induslrijl Dis- 
putes Acl. The pari of secticn 69 (I) which provided penally for a conliiiuins^ 
offence is deleted and in- lead of that the su!) -section (2) in this section is added. 
Sub-section (3) providing for award of compensation is new. 

107. Any employer who acts in contravention of a standing 

Penally for cniravci hon oi^der Settled iindcr Chapter V(I shall, on convic- 
.1 s!.ituin}« on. I pLiiiisliablc with finc which may extend 

to Rs. 501) and in the case of a continuing contravention of such 
standing order, with an additional fine which may exlend to Rs 125 
per day for every day during which such contravention continues. 

Legislative Change : 

This section corresponds to section 69 (2 of tha Bombay Indiislrial Dis- 
putes Act. The inaxitiium fine for the first offencs has Keen increased from 
Rs. 200 to Rs, 5(M) nnd for a c3onlinuing offence from Rs. 25 to Rs 125.’ 

108. Any person who wilfully refuses entry to a Labour 
l»t:nalty lor Mi)striit.ini.-« Officer Of sucli officer of an approved union as 

[icrson from carry inv» . .1 • i 1 • nr * * i i .* i 

.tut tint. res. IS authorised under section Ij to any place which 

he is entitled to enter, or fails to produce any document which he 
is required to |)roduce. or fails to comply with any requisition or 
order issued to him by or under the provisions of this Act or the 
rules made thereunder shall, on conviction, be punishable with fine 
which may extend to Rs, 5()(). 

This Section corresponds to section 70 of the Bombay Industrial Disputes 
Act, The words such officer of an approveil union as is authrised under 
section 25 * are new, 
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109. Whoever contravenes any of the provisions of this 
Penalties for offences ^^t Of of any Tiile made thereunder shall, on 

conviction, if no other penalty is elsewhere pro- 
vided by or under this Act for such contravention, be punishable 
with fine which may extend' to Rs. 100 and. in the event of such 
person having been previously convicted of an offence under this Act 
or any rule made tliereunder with fine which may extend to Rs. 
200 . 

This section corresponds li» section 71 the Bombay Industrial 
Disputes Act. 

110. The amount of any fine imposed and any compensation 
RtfcovCTy of fines and directed by any Court to be paid under this Act 

com,)tn!»atioii. recoverable as arrears of land revenue. 

I'his section is new and provides that the amount of fine and any 
compensation awarded by Court would hs recoverable as arrears of land 
revenue. 



CHAPTER XVII. 


Record of Industrial Conditions, 


111. The Provincial Government may in respect of any 


Record of Industrial mdustry^ 
matters etc. 


(a) maintain in the prescribed manner a record of industrial 
matters covered by the Schedules; 

(b) require any employer or employers generally to main- 
tain and submit copies of a record in such form as 
may be prescribed of — 

(i) data relating to plant, premises and manufacture^ 

(ii) other industrial transactions and dealings, 

which in the opinion of the Provincial Government are likely to 
affect the matters specified in clause (a). 


This information will prove helpful to the authorities in settling disputes 
and determining whether a certain change was illegal or not** ( Statement of 
Objects and Reasons. ) 

The whole of this chapter is new. For the manner in which the record 
shall be maintained see rules. 

112. (1) For the purpose of verifying the accuracy of any 

of riewds^ verification records maintained by an employer under the 
provisions of section 111, an officer authorised 

by the Provincial Government may, subject to the prescribed condi- 
tions hold an inquiry and may require any person to, and such person 
thereupon shall, produce any relevant record or document in his poss- 
ession and may after reasonable notice, at any reasonable time enter 
any premises wherein he believes such record or document to be, 
and may ask any question necessary for verifying such -records: 
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Provided that where such premises are not the usual business 
premises of a person, such officer shall nol without the previous per- 
mission of the Provincial Government enter them under this sub- 
section. 

(2) Any proceeding held by him for the purpose of obtaining 
information for such record shall be deemed to be a judicial procee- 
ding within the meaning of section 192 of the Indian Penal Code. 

XLV of I860 

For the conditions to be prescribed under section 112 (1) see Rules. 



Chapter xviii. 


Miscellaneous. 

113. The Provincial Government may, by notification in the 
iVIodificationsi iu Schedules. Official Gazette, at any time, make any additions 

to or alterations in the industrial matters specified in Schedule 1, II 
or III or may delete therefrom any such matter • 

Provided that before making any such addition, alteration or 
deletion, a draft of such addition, alteration or deletion shall be 
published for the information of all persons likely to be affected 
thereby and the Provincial Government shall consider any objection 
or suggestion that may be rec;?ived by it from any person with 
respect thereto. 

This section corresponds to seclioa 72 of the Bo.nbay laduitrial Disputes 
Act. The words ‘Schedule III* hav*- been added. 

114. (1) A registered agreement, or u settlement, submission 

award shall be binding upon all persons who 
are parties thereto: 

Provided that- 

(a) in the case of an employer, who is a party to such 
agreement, settlement, submission or award, his succes* 
sors in interest, heirs or assigns iu respect of the under-* 
taking as regards which the agreement, settlement, sub-^ 
mission or award is made, and 

(»>) in the case of a registered union which is a party to 
such agreement, settlement, submission or award, all 
persons who were members of such union at the date 
of such agreement, settlement, submission or award or 
who become members of the union thereafter, 

shall be bound by such agreement, settlement, submission 
or award. 

(2) In cases in which a Representative Union is a party to a 
registered agreement, or a settlement, submission or award, the 
Provincial Governfnent may. after giving the parties affected an 
opportunity of being h^fird, by notification in the Official Gazette 
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direct that such agreement, settlement, submission or award shall be 
binding upon such other employers and employees in such industry 
or occupation in that local area as may be specified in the noti- 
fication: 

Provided that before giving a direction under this section the 
Provincial Cjoverninent may. in such cases as it deems fit, make a 
reference to the Industrial Court for its opinion. 

('i) A registered agreement entered into by the representatives 
of the majority of the employeas affected or deemed to be affected 
under section 4‘i by a change shall bind all the employees so affected 
or deemed to be affected. 

I.ejfistativc chanj;e& : 

This section corresponds to section 76 of the Bomhay Industrial Disputes 
Act. The chani^e Is the addition of the word ‘registered* in proviso (b) of 
sub-clause (\) before the word ‘union. Sub-section (3) Is new. 

Parties to a registered agreement etc : 

“When a Representative Union is a parly to a registered agreement etc., 
all the employees in the industry who were affected hy the chungc must be 
taken to he represented by the Representative Union and must be deemed to 
be parlies within the meaning of section 76 (I) of the Bombay Industriiil Disputes 
Act (corresponding to section 114 (1) of this Act.) The whole schenit! of the 
Act is that in tiu absence of growth of sound trade unions in the 
Province it is considered desiral)le that a 25 percent, union (15 per cent, union 
under this Act) would be able to protect the interests of l^abour in the centre 
where such union exists and therefore, it can represent the employees where 
any contemplated change would affect the interests of employees in general. It 
must therefore be taken that the Textile Labour Association (a representative 
union) represented at the lime of subnission as well as at the date of the 
award all the employees in the Industry who were affected by the change and 
they must be deemed to be parties to the award *. ‘ 

Present and future employees bauiid by a registered agreement etc:- 

“ Where a representative union is a parly to an award the award would 
be applicable to all the persons whom that representative union represents 
namely all present as well as future euployees in the in luslry affected by the 
change. The term “employee * as defined in the Act means any person 
employed in the industry for doing certain kind of work therein specified and 
it includes a person discharged on account of a dispute relating to to a change. 
It is not restricted to person.^ employed in thi industry a; any particular lime 

1, The Government Lnbour Officer, Ahnie- Labour Gazette' { Oct. 1941 ) Vol. 21., 

dabad Vs- The Anant MilU Gj. Ltd. and Page 153. 

others. Appo No. 33/1941 and 42/1941. Bom. 
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and in our opinion, tho term “eiiployees should therefore include any person 
who is engaged in the industry at any time. The term representative of 
employees’* in section 3 siih-section (29; (corresponding to section 30 of this 
Act) would thus mean representative of the employees not at any particular 
tiiiK* but of all p:?rsons who would be included in the definition of employees > 
Where, therefore, a representative union bee )raes a representative of 
employees” it becomes a representative of employees not simply at the time of 
the dispute but also of all persons who may be employed in the industry 
thereafter and who would also be likely be affected by thi change So the 
night-“shift workers who were employed after th^ award granting dearness 
allowance were held entitled to the benefit of the award, i. e. grant of dearness 
allowance.’ 

Persons entitled to the benefit of a registered agreement, etc. : 

“Section 76 of the Bombay Industrial Disputes Act refers to the binding 
nature of an award and although there is no specific section relating to persons 
who are entitled to take benefit of an awMrd it must be taken that the 
Legislature inlen<led that all tho^e persons who are to bs bound by the award 
must be persons who are entitled to receive its benefit. Section 76 ( now 
section 114) therefore, in our opinion would apply to persons who are bound 
by the award as well as to those entitled to receive its benefit-’ ^ 

Proviso (b) applies to non-representative unions : 

*‘The substantive provision of section 76 (1) of the Bombay 

Industrial Disputes Act is that an award shall be binding upon all persons 
w ho are parties thereto. Therefore where a representative union is a party to 
it, it will apply to all present and future membirs in a centre although they 
may not be members of any union: but where th^ party is a unioi other than 
a representative union, it will apply to its own members only. Then comes 
proviso (b) to section 76 (1) of the Bombay Industrial Disputes Act which 
says that in the case of a union which is a parly to a submission or an award, 
it will bind its present as well as future members. Although this proviso 
speaks of any union it will, in our opinion, apply only to those registered unions 
which are not representatives of employees because in the case of unions 
which are representatives of employees the award would apply to all employees 
in a centre under the substantive part of section 76 (1) of the Bombay 
Industrial Disputes Act. All that proviso (b) means therefore is that in the 
case of non-representative union the award will bind not only its present but 
also its future members. ’* 

Section 114 (2) : object : 

'*In the case where a representative union is a party to an award, 

1. TJie Government Labour Officer Vs. The Vol. 21 153. 

Anant Mills Co. Ltd. Appn. No. 33/1941 and 2. Ibid. 

42/1941. Bombay Labour Gazette. (Oct. 1941) 3. Ibid. 
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settlement etc., sub-section (2) expressly provides that in such a case the 
Provincial Government may. in certain cases direct that the award ( also 
registered agreement, settlement or submission) to which it is a party shill bj 
binding upon such other employers and employees as may be specified in the 
notification. This sub-section is presu nably enacted for thi parpon*. of including 
within the scope of the award (etc..) not only the employees who were 
originally parties to the submission but all ihi other e nployers in a centr* 
who did not join in the submission and tb^ terns of the award may bs made 
applicable to those other employers as well as ihsir e nployees whetbsr present 
or future. The intention is that if an award (suS riivsion e!c.) is made between 
several employers and employees in a eealre it shouid be made applic;i!)le, 
where a representative union is a party, to the whole of the industry in tliil 
centre. This provision is made only in the case wh^re a representative union 
is a parly to the award (registered agreement, setlleinent or hub nission)/ ‘ 

A submission was filed by the Ahmedabad Mill (.)vvner.s’ Asiociilion and 
the Textile Labour Association. Ahmedabad as a represeiil-itivo union, by 
which the dispute about dearness allowtince was referred to the arbitration 'd 
the Industrial Court. The Government l)y a notification made the said 
submission binding on the opponent mills (who were not me nbers of the 
Ahmedabad Mill Owners* Association) under sub-scctio:i (2) ol stvlion 76 
(corresponding to section 114 (2) of this Act ). The Industrial Court 
gave its award but in the proceedings, the opponent mills wer*. not 
represented, nor did they appear, nor were they summoned to appear. Held 
that the award was not binding upon the opponent mills. “For what had been 
made binding upon the opponents was not the award of thi Industrial Court 
but the submission made liy the Textile Labour Association and the Ah nedabad 
Mill Owmers* Asssociation in fhe matter of the dispute r‘gur<lia.g dearne?}s 
allowance. Under section 48, (corresponding to section 7i) of this Act) the 
arbitrator shall, after hearing the parties concerned shall malvo his award 
which shall be signed by him. This section makes it imperative that the arbitrator, 
and as in the preseni case the In lustrial ( ourl. shall make an award after 
hearing the parties concerned. As in this case the opponsiils have not been 
heard, the award cannot be regarded as binding upon the opponent mills*.’ 

The position would then be that the submission made binding upon the 
opponents still remains in force and must be heard and adjudicated iipo.n. ‘ 

It was contended in the above case that before issuing notification making 
the submission binding upon the opponent mills the Provincial Governmint had 
given them an opportunity of being heard and therefore any award resulting 

from the submission would be binding upon the opponent mills. Ths contention 

was over-ruled. The Court observed, **The opportunity that was given by the 
Government was only, to show cause why submission should not be made 

I. The Government Labour Officer Vs. 2. 'I'lio I'extik; Lab un Association, AljnicNlit- 

Tlie Anant Mills. Co. Ltd. Apj>n. No. 33/1941 bad. Vs. Tin: Sliri A'nbica Mills Ltd. Nos. I 

and the Textile Labour Assocaition Vs. The and 2. Appn. No. 17/1940. li nnbay I^abour 

Harivallabhdas Midchand Mills Co. Ltd. Appn. Ga^cette. ( Nov. 1940) Vol. 20. 20 1, 

No. 4''/l911. li.inbay Labour Gaisette. (Oct. 3. Ibid, 

40 \ .L M- Page 153. (F. a.) 
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binding upon the opponsnl mills. The merits of the dispute were not 
considered by the Government and were to be considered by us when the 
submission came for hearing. It is true that this section refers not only to 
submissions but also to agreements, settlements and award. When the disputes 
have already resulted in agreement, settlement or award and the Provinciil 
Government has to consider whelh:^r they .should not be made binding upon 
the parties who were no! represented in such agreements, settlements and awards 
then, in such case the Provincial Government would undoubtedly have to 
consider the merits of the dispute and the agreement, settlement or award 
arising therefrom. But different consitljrations arise when an oportunity is given 
under this suli- section for showing c ius? why a submission should not be made 
binding, because in such cus:;s ihz Provincial G ivernment has not to consider 
the merits ol the disputt', which would be considered by the arbitrator but has 
only to decide why mailers should not be made uniform by making the 
submission binding on persons who are not parties to such submission. In our 
opinion therefore the mere fact that Provincial Government gave the opponent 
mills an opportunity of being heard before the submission was made binding 
on them does not ipso facto make the award binding on them unless 
an opportuntiy is given to them for being heard in respect of the submission 
which, by reason of tbe notification has been made binding upon them .* 

tfect of a notification under section lit (l) : 

The effect of a notification making a submission binding upon the others is 
that the dispute is per force made a subject niitter of arbitration in f-jrms of 
the submission which was made binding upon the n. In theory the submission of 
the dispute between thi opponent mill'» an I th^ Represinl.ilive Union would 
have been the subiect matter of an ind^pimhnt inquiry: although if notice had 
lieen issued to the opponent mills ih^ two malt«?rs would undoubtedly have 
been heard together. The section, by its terms, does not make the opponent 

mills parties to the ( riginal submission but merely makes tlr^ submission binding 

upon the opponents. ' 

When the Provincial Gjvernmenl makes a submission binding upon 

certain other mills who were not members of llu Mill owners Association by 

a notification under sub-section (2). the effect i$ not that the non-member 
mills and thsir employees bicoue parties tJ ths original subnission but that 
a fresh submission in terns identic.d with the original submission is made 
binding on the non-member mills and their employees. It cannot bs said iha-: 
the submission with regard to them was necessarily the same submission that 
was originally made. When a submission i.s made binding on the parties by a 
special notification the fresh submission as between the parties to it remains 
effective in spite of the fact that an award is made on the original submission. 
Therefore by virtue of the notif cation, a new submission is created in terms 
identical with original submission on which in theory, there should be an 

1. TUe 'rextile l-aKtuir Associaiinii Alunccl.T CiaxcUc. (Nov, 1940) Vol. 20. Page 201- 
Vs. rile SliH Amiiica MiJin Ltd. Nos. 1. 2. Ibid, 

^ipd 2 Api‘M. No 17^1940. Labour 
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independent award.* 

Other employees r 

The notice served on the Representative Union for being heard in 

respect of the notification to be issued undar stib'^section (2) must be deemed 

to be a notice to all the employees affected by tht; notification and the other 
employees mentioned in this sub’-wsection must be deig ned to be represented by 
the Representative Union, for the Representative Union is a representative 
of the employees.' 

This decision was under the Bombay Industrial Disputes Ad. but the 
principle of it applies under this Act with greater force. For under that Act 
a Representative Union could be represenUifive of employees if some employees 
affeetd by the change are its members. But under this Act even if none of the 
employees affected by the change is its membjir, ,yet the Representative Union 
is their representative. [ Section 30 (1) ] 

1 1 5, An order or decision of a Labour Court or the Indu- 

I ,^*■***1“' strial Court against an employe r shall bind his 

Labour Court or Inauslriai . : 1*1 

Court on whom successofs in interest, heirs ana assigns in respect 

of the undertaking as regards which it is made or given and such 
order or decision against a registered union shall bind all persons 
who were members of the union at the date of the order or decision 
or who become members of the union thereafter. 

This section is new. It lays down on whom the decision or order of a 
Labour Court or the Industrial Court is binding. As far as the Industrial 
Court is (7oncerned section 94 also enacts on whon the decisi(»n, order or 
award of the Industrial Court is htn<ling. 

116. (1)A registered agreement, or a settlement or award 

Aijrcemcnt. tic . when to to huvc cffcct Oil the cJalc Specified 

ccfifio.to have cUect. . . i i . ’ T* J • 

therein or it no such dale is specitiei therein, on 
the expiry of the period of two months from the date on which 
notice in writing to terminate such agreement, settlement or award, 
as the case may be, is given in the prescribed manner by any of 
the parties thereto to the other party: 

Provided that no such notice shall be given till the expiry of 
three months after the agreement, settlement or award comes into 
operation. 

(2) Nothing in : this section shall prevent the terms of a 
registered agreement or a settlement being changed or modified by 

1. Tittt Textile Labour Associut Ion, Alimeda' xettc. Cl*” 1^^^ I 

bad Vs. The Sliri Ainbics Mills Ltd. Appii. 2. Ibid. 

No. 55/1943 and 56/1940. Bombay Labour Ga- 
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mutual consent of the parties affected thereby. i ,.. ,, , ,, ^ 

(3) Notwithstanding anything contained in sub-sibctid& (1) ‘6r 
(2), ff 'a registe^ agreement^ 6f a" settled, etit dJr' awatd pfdvides 
th^ it shall remain in force for' a penod exceeding dtie 'year.' it inlay 
after the expi^ of one year from the date of its commencemeint ' be 
terminated by either party thereto giving tvyo months’ notice in. A? 
prescribed manner to the other party. 

(4) The party giving notice under sub-sectibh (I) or (3) shall 
send a copy , of it to the Registrar and the Labour Officer of ^e 
local area concerned. 

(5) If a registered agreement, or a settlement or award is 
terminated under sub-section (1) or (3) or if the terms of a regi- 
stered agreement or a settlement are changed or modified by mutual 
consent, notice of such termination, change or modification shall be 
given by the parties concerned to the Regidrar and the Labour 
Officer. The Registrar shall enter the notice of such terminaition. 
change or modification in a register kept for the purpose. 

Explanation. — For the purposes of this section, parties who 
shall be competent to terminate a registered agreement, or a settle- 
ment or award, or to change or to modify the terms of a registered 
agreement or a settlement and who shall give notice of such term- 
ination, change or modification under sub-section (5) shall be the 
employer who has signed the agreement or settlement or who is a 
party to the award or the heirs, successors or assigns of such emplo- 
yer in resp ct of the undertaking concerned and the representative of 
the employees affected by the agreement, settlement or award. 

Legislative cbaages : 

A tl'* correspond* to section 77 of ths Bombay Industrial Disputes 

^l. The change* are that the period of notice for terminating a registered 
'* ]*duoed from* sik months to two months in sub-sections (1) 
ud (3L, proviso to sub-seeticfti (I) is new. In sub-section (2) the word 

settlement » added in deference to the re narks made by the Industrial 
^urt in the undemoted case.’ Sub-ieclion (5) and the explanation are new. 
The explanation lays down who shall be competent to give the hbtioe of 


1 • 1 4 tjwi. matter oJ reglstralion of the egree- 
raent jateJ 22'-10~]943 between the Marttier. 
Spinmog and Mfg. Co. Ltd. aod elected tepre* 


sentetive* of mplQ^eM. Bombay Labour Gmmtte. 
(Jan. 1945) Vol 24. Ppge ^J. 
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Tei'mloitli^n M m Epeement, ^ieMemeat or award : 

... award would terminate on the date specified 

thereiiiv lf no specified it can be terminated by a two months' notice 

in wriling 4 tiven. in, the prescribed manner by one party to the other. If a 
registered agreement, settlement or award provides that it is to remain in force 
for more than one year, it may be terminated after the expiry of one year 
by either party giving two months notice in the prescribed manner, but no 
notice for termination of agreement etc. can be given till the expiry of three 
months after the agreement etc. comes into operation. A copy of the notice is 
to he sent to the Registrar and the Labour Officer. 

A registered agreement or the settlement can be modified or changed by 
the mutual consent between the parties. 

■ The persons who can terminate an agreement, settlement or’ awA*M, Pr 
modify or change the terms of a registered agreement or settlement kVe the 
employer who has signed the agreement or settlement or who is party to the 
award or the heirs and assigns of such employer and the representative of the 
empibyees affected by the agreement, settlement or aWard. 

Section 116 (I) : Scope : Unilateral termination ; 

‘This sub-section enables one of the parties to terminate a registered 
agreement, settlement or award by a notice irrespective of the willingness or 
consent of the other side. It is essentially a unilateral act. But there is nothing 
in the Act to prevent an existing agreement or settlement being modified by a 
subsequent agreement or settlement. In so far as the subsequent agreement or a. 
settlement is in conflict with the earlier registered agreement, or settlement, 
the latter would be deemed to have been modified to that extent. Any other 
view would limit the freedom of contract under which parties may mutually agree 
to modify the terms of a former contract to which they have been parties. 
Such a view would be in conflict with section 77 (2) [now section 116 (2) ] 
itself;*V 

*”Sub**ieotion ( 1) relates to unilateral act of the party which desires to 
terminate a settlement. If both parties are so desirous, the caM would be 
governed by subraection (2) which enables the terms of a registered agreement 
which might include a settlement ( in this Act it does •include a settlement ) 
h^kig been changed or modified by the mutual consent of the parties. Reading 
•eolion 28 and 77 together (section 42 and 116 of the present Act ) the effect 
is dint where the termination of conciliation proceedings results in a settlement, 
the case m governed by section 28 (3) [corresponding to section 42 (3)] If one 
of the •pa»rties to seUlement , desires a change in it that change does affeqt 
that Uirmt pf^ ^ settlement for which it must proceed under section 77 (1) which 
robtB to an unilateral act by which a settlement is to be terminated. During 

'1; in tbc iiuittor of mgittratioo of th« the elected repreteoUtives of the enplc^eet. Bom. ' 

•irceoMlt dsted 22--l()-1943 between the Mart* Labour Gaiette. (Jan. 1945 ) Vol. 24,' 

im .Spinning and Manufacturiag Co. Ltd. and Page 301. 



180 'THR BOMBAY INDUSTRIAI. RELATIONS ACT [ SKC, 116 

the time the settlement remains in force it is open to both the parties to supersede 
it by another agreement under section 77 (2) (corresponding to section 1116 (2) 
of this Act.) In order to bring about this mutual settlement, the parties may 
come to a private agreement or one party may proceed by giving n. notice of 
change under section 28 (corresponding to section 42). The latter proceedings 
might result in agreement liefore conciliation starts or in a settlement after 
the conciliation begins. The previous settlement would be deemed to 

have been modified by subsequent settlement or agreement (see^ Labour Cassette. 
January 1945, Page. 303). But in any case it is not open to the parties 

without arriving at an agreement or settle nenl to enforce the new change 

by resorting to strike or lock-out. On failure of these proceeding as the 
subsisting selllement would remain in force the only way to give effect to 
the <iesired change is to give a notice for termination of the settlement, under 
section 77 (1) (present section 46). Thus where after the conciliation 

proceedings for changing the terms of a settlement failed, the mills effected 
the change without following the procedure uiidir section 77 (1) (corresponding 

to section 116 (1) of this Act), for termination of the settlement, held the change 
was illegal/ 

There being a settlement as regards wage rates, the mills gave a notice 
for increase of hours and the conciliation proceedings were initialed. The 
workers wanted to reopen the (pieslion of wage rates. The conciliator said they 
could not go into the question unless the selllement regarding wage rates was 
validly terminated by a notice under section 77 (1) of the Bombay Industrial 
Disputes Act (corresponding to S. 116 (1) of this Act). Held the conciliator 
was right.® 

Contracting out of an award ; 

It must 1)6 noted that sub-section (2) allows only the modification of a 
registered agreement and settlement by mutual consent and therefore a modifica- 
tion or change in the award even by mutual consent k not allowed. “It is 
true that there is no express section in the Act in prohibition of any contract 
by which any rights conferred on the employees under an agreement or an 
award could be waived by them. There are two sections of the Act, however 
which read together, prohibit any change in the terms of an award by mutual 
consent. They are sections 73 and 77 (correspending to sections 46 and 1 16 
of the present Act). Section 73 (2) ( section 46 (3) of the present Act ) 
provides that no employer shall make any change referred to in sub-section (1) 

( equivalent to sub-section (1) and (2) of section 46 of the present Act ) in 
contravention of the terms of an award. Sub-section (3), (present sub-section (4) of 
8. 46) provides that any change made in contravention of the provisions of 
sub-sections (0 end (2^ shall be illegal. This has a referencs to a unilateral 
change which is sought to be made by one party to the award namely the 
employer. The case of bilateral change is provided for under aub'-seotion (2) 
of section 77 (section 116 (2) of the present Act } which says that nothing in, 

I. The Jalgaoi Giral Kamgar Uin'w Vi’ 2. Narayan Krishna Shelly Vs. The Jam 

The Khaude^h Spinning and Weaving C;>. Lid. Manufacturing Co. Ltd. Appn. No. 6|/(94S. 

Appn. No, 80/1944. Bombay Labour Gaiette. Bombay Labour Gaaetle. (Aug. 1946) VoL 

(July. 1946) Vol. 25. Page 852. 25. Page 934. 
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ihcll section shall prevent the teriTis of a registered agreement being changed 
or modified by the mutual consent of the parties affected thereby. This sub- 
section is. however, confined to a case of registered agree nent (and setlleinent 
under this Act), From the fact that 8u!>-s;5clion (1) refers to a registered 
agreement, settlement or award the only inference possible is that the Legislature 
meant to evolude the case of an award from the operation of sub-section (2). 
The result therefore is that an award cannot be changed or modified even by 
the mutual consent of parties thereto. The combine 1 effect therefore of 
section 73 (2) and section 77 (2) (section 4f) (3) and section 116 (2) of the 
present Act ) is that although a registered agreement (atid a settlement) can 
be modified by mutual consent, an award cannol be so modified and if an 
employer attempts to do so even with the consent of tlf^ other parly, such an 
attempt would not only lie a change but an Illegal change.’*' 

Under the Bombay Industriul Disputes Act ( so also under this Act ) a 
right conferred to a party under an award cannot be waived by him. Under 
Section 73 (2) [corresponding to section 46 (3)' no employee can make any 
change in contravenilom of the terns of un award. Therefore the non-pay- 
ment of dearness allowance fixed under the award is illegal even though the 
employees had waived their right to dearnes?^ allowance." or have entered into 
a specific agreement not to claim it.' 

Method of modification of an award hy mutual consent : 

The Industrial Court has held, “An award is by a third party and the 
third parly can always be moved by mutual consent to amend the award as it 
was in fact done when it was amended in Septeml)er 1941 (Ahmedabad award, 
dated 26th April 1946 ) by increasing the dearness allowance by 45 per 
cent, by mutual agreement between the parties ^ 

r\planatioii : 

The explanation is new and important and determines who can give 
notice for terminating a registered agreement, settlement or «iward. The notice 
on behalf of the employees can be given by the representative of the employees 
affected. Who can act as representative oi the employees is laid down by. 
section 30. 

For the manner of giving notice see rules. 


1. Ti»e Government Lal>nur Officer Vs. 
The Anant Mills Co. Ltd. Appn. No. 33/l94t 
niid The Textile Labour Association A* had Vs. 
The Harivallahhtlas Muclh^ind Mills Co. Ltd. 
Appn. No. 42/1941. Bom. Lab our (jiuette. 
(Oct. J941) Vb. 21. P.sc 153. (R B) 

2. The Amalner Girhi Kamgar Union V». 
The Pratap Spinning and Weaving and Manu- 
faclwring Co. Ltd. Appn. No. 5/1942. Bombay 
Labour Gaxette. ( Jnly. 2942 ) Vol: 21. 
Pigfe 1118, 

J. Rstan V«. THev^atakia Co. 


Ltd. App.'i, No. 121/1943. Bombay Labour Ga> 
icelte. (July. 1944) Vol. 23. Page 695. 

Hir.'ichiind Velsi Vs. The Gujarat Ginning 
and Mfg. Co. LttI Appn. N>k 39/1945. Bnin. 
Labour Gazette. (Jan. 1946) Vol. 25. 
Page 341. 

4. In the matter of regislralioii of agree- 
ment dated 20-l(K1943i between the Marsden 
Spinning and Weaviug Co, Ltd. and the elected 
representatives of the employees, Bombay Labour 
Gwette. ( Jan. 1945) Vol. 24. Page 381. 



TH« BOMB Ay INl>U«'fRlAl, Kiff.ATIOJlrB ACV 


[ BlKt, 119 


m 


'Where asything is' ytequired' fb ' be d<Wie‘ "by ' any uniod* 
.Inability w thewMcttiya ' under this Aci the pei'soii authorised ■ in this 
c», «. . . ; , j^y j.jjg executive of the union, and' Whei'e 

ho pers'oh is' so au^horis^ every member the' ‘executive of tlie 
ui^n, shall be bound to do thf sanie anid shall be perspheUy liable 
ilF, default is made in the doing, of ahy shch; thing. i, .. 

Explanation . — For the purposes of this section, the executive 
oF a union means the body by whatever name called to which the 
management of the affairs of the union is entrusted. 


This section corresponds' to' section 78 of the 
putes Act, 


Bombay Indnstriai Dis* 


■ ;118. (IJ For .^e, purpose, of, holding an inquiry or prQC|sedinjg. 

‘‘y* Registrar, a Conciliator,: 

/ Doard. Labour Lpurt in its prdinary jurisdiction, 

arCoUst of Enquiry and di3: Industrial Court- shall, have - 1 the same.t 
powers as are vested in Courts in respect of-r- < > ! ' . ■ i 


(a) proof of facts by affidavits; 

(b) summoning and enforcing the attendence of any person 
and examining him on oath; 


(c) compelling the production of documents; and 

(d) issuing commissions for the examinations of witensses. 

i. 

(2) The Registrar, a Conciliator or Board shall also have 
such further powers as may be prescribed. 


(3) For the purpose of obtaining the information necessary 
for compiling and maintaining the record under Chapter XVII 
the officer authorised under section 112 shall have the powerf 
specified in clauses (b) and (c) of sub-section (1) and in sub- 
section (2). 


This section embodies section 16, section 40 ,(2) and section 57 (2) of 
the Bombay Indnstriai Disputes Act. 

.Il9> The Registrar, an Assistant Registrar, a Conciliator a. 
Cert«b officm to be Labour Officer, an Assistant Labour 'Officer, an 
pu 1 C «orv«Dt#. Arbitrator, a member' Of a Board, an 'bffioer 

authorised under- section 112. a Judge of a . Labour. Court, . a, 
mmnbw' of the - industrial Court or a* Court of Enquiry and a - 
mensbd^-cf the staff of amy of the said Courts dball be deemed ; 
to be public servants yrithin the meaning of sactioA 21 
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KSfBAI.^QP bQMBAV XXV i 1988 . . ! , n 188 

,.XLV «f 1850.,., I..M tbe haian Penal Code. i . . 

seetMB defttbpoiKls' to'. Motion 80( of tlT^'''Bom\j4y ttidustrial Disputes 

Actn;.^ ,■■ . ".i .'lU.., ,, ,i , , i,. i . 

120. NotHog in tills 'At't sliall affect any of* the provisions of 

"■'dlSS''..."'..'™ "■« V« .> ,w 

affeeted. ‘ concilialion or arbitration proceeding shall 

be held under this Act relating to any matter or trade 'dispute which 

has been > referred to and is pending before a Court of Enquiry or 

Board of Conciliation, under the said Act. , ; • 

This section eorreipdnds’to 'saction 82 of the 'BoHdbay Industrial Disputes 
Ad?t. (, .. .■ 

' ' ! 121. The Bombay Trade Disputes Condi li at ionf Act, 1934 
1934****^ ‘ ^ cease'>tio apply in a local area to Bom. ix 

; >'i any industry- in ‘‘respect of which the 

provisions of thia Act have been brought into force in such local area. 

, This section corre^oqds to , section 83 of^ the Bonbay Industrial Disputes 
Act. t. ' 

122. The Bombay Industrial Disputes Act, 1938, is hereby 
<if repe&ied: Bom. xxv of 1938 

Provide that — • • i , • 

(a) every appointment, order, rule, regulation, notification 
or nobioe made; issued or given under the provisions of 
the Act so repealed shall, in s^b far as it is not ibcbn- 
sistent with the provisions of this Act, be deemed fo 
have made or issued under the provisions of this Act, 
unless and until superseded by any appointment, order, 
rule, regulation, notification or notice made, issued or 
given tinder this Act; 

(b) any standing order settled, agreement registered, changes 
which have conte into operation, settlements recorded 
or registered, submissions registered, awards made or 
orders passed by the Industrial Court, under the provi- 
sions of the Act so repeliled shall be deemed ' to have 
been' settled, registered, to have come into operatibh, 
to have been recorded, made or passsed by the appro- 
priate authority undpf the corresponding provisions of 
this Act; 

(n), any right, privilege, obligation pr. ]iial»ity acquired, accrued 
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or incurred Under the Act so repealed shall not be 
affected and any investigation, legal proceeding or 
remedy in respect of any such right, privilege, obligation 
or liability shall, so far as it is not inconsistent with 
the provisions of this Act, be made, instituted and availed 
of as if the said Act had not been repealed and con- 
tinues in operation; 

(d) any proceedings pending before the Industrial Court, 
conciliation proceedings, or any proceedings relating to 
the trial of offences punishable under the provisions of 
the Act so repealed shall be continued and completed 
as if the said Act had not been repealed and continues 
in operation; and any penalty imposed in such procee- 
dings shall be recorded under the Act so repealed; 

(e) a registered union or a Representative Union or a 

Qualified Union or other representatives elected, 

entitled to appear or act as the representatives of 

employees under the Act so repealed shall, notwith- 
standing the repeal of the said Act, continue to act as 
the representatives of employees in any proceedings 
under this Act for a period of three months from the 
date on which this Act comes into force. 

1 his section h new and by it the Bombay Industrial Disputes Act is 
repealed but the provisos are very iiuportanl and practically save everythin)^ 

that was done under that Act or was pending at the lime of coming into force 

of this Act. 

Under proviso (l) all appointment orders, rules, regnlations. notifications 
or notices made, issued or given under the Fiombay Industrial Disputes Act 
are to be deemed to be made, issued or given uiidqr this Act in so far as 
they are not inconsistent with this Act. 

; Under proviso (b) all the standing orders, agreements, changes, settle- 
ments, submissions and awards and orders un(br that Act in so far as they 
are not consistent with this Act are saved and are valid as settled, registered 
or made under this Act. 

Proviso (c) Jays down that all rights, privileges^ obligations and liabilities 
acquired, accrued or. incurred under th:; Bombay Industrial Disputes Act are 
hot affected and may be enforced. 

Proviso (d) lays down that ail the pending proceedings shall be completed 
111 accordance with the provisions of the Bombay Industrial Disputes Act. 

Proviso (e) Jays down that the persons entitled to act as representatives 
of employees shaU continue to be so entitled for a period of S months from 
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tVib coming into loree of tWn Act. 

123. (1) The. Provincial Government may by nobfication in 

*^“***' the Official Gazette make rules to carry out the 

purposes of this Act. 

. (2) In particular and without prejudice to the generality of 
the' foregoing provision such rules may he made for all or any of the 
following matters, namely:- 

(a) the authority to be prescribed under sub-clause (c) of 
clause (14) of section 3: 

(b) the manner in' which the panels representing the inte- 
rests of employers and employees shall be consituted 

and the manner in which vacancies in the Board of 

Conciliation shall be filled up under section. 7: 

(c) the qualifications for being eligible to be appointed to 
preside over Labour Courts under section 9; 

(d) the form in which the registers of unions and the 
approved list shall be maintained under section 12; 

(e) the form of application under sub-section (1), (2) and 
(3) of section 13: 

(f) the fee to be paid, and the form of certificate of 
registration to be issued, under section 14; 

(g) the fee to be paid under sub-section (1). and the manner 
of publication under sub-section (4), of section 16; 

(h) the fee to be p.ud under sub-section (1) of section 17; 

' (i) the dates on which and the manner in which returns 
shall be submitted under section 19: 

(j) the manner of publication of orders under section 21: 

(k) the manner of registration of a union for more local 
areas than one under section 22; 

(l) the. form of application under . section 23; 

(ni) the officers to be authorised under secticm 23 and the 
manner in which and the conditions subject to which 
the ri^ts under that section shall be exercised; 

: (n) the f^ to be prescribed -under sub-section (6) of 
. section 26; 
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(o) the audiority to be prescribed under clause (b) of sub- 
section (2). and the manner of determining the represen- 
tative of employees under sub-section (3), of section 27: 

(p) the manner in which the persons shall be elected under 
sub-section (1). recalled under sub-section (4). the 
period for which and the manner in which they shall 
function and the manner in which vacancies diall be 
filled under sub-section (5) of section 28; 

(q) the manner of authorising a Qualified or Primary 
Union under clause (Hi) of. the manner of accepting 
the terms of an agreement or settlement under proviso 
Secondly and the number of representatives and the 
manner of their election under proviso Thirdly to. 
section 30: 

(r) the conditions subject to which the powers of entry 
and inspection shall be exercised under sub-section (2) of 
section 34; 

(s) the manner of submission of draft standing orders under 
sub>section (1). and the manner of consulting the repre- 
sentative of employees and other interests under sub- 
section (2). of section 35: 

(t) the form of notice and the other persons to be pres- 
cribed under sub-sections (1) and (2). and the manner 

approach and the period to be prescribed under the 
proviso to sub-section (4). of section 42; 

(u) the other persons to be prescribed under sub-section 
(3) of section 43; 

(v) the manner of forwarding the memorandum of agree- 
ment under sub-section (1) of section 44: 

(w) the manner of nomination of members by the union 
under sub-section (1), the appointment of the chairman 
and manner in which he shall perform his duties under 
sub-section (2). of section 49; 

(x) the manner of conducting the proceedings of a Joint 
Committee under sub-section (2) of section 50; 

(y) the manner in which the memorandum of agreement 
shall be forwarded under sub-section (1). the form in 
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which a special iotimation shall be forwar<le<l under 
sub-section (2), the other persons to be prescribed under 
sub-section (4), of section 52; 

(z) the form in which the statement shall be forwarded 
under sub-section (1) of section 54; 

(aa) the manner of holding conciliation proceedings under sub- 
section (1) of section 56; 

(ab) the form in which the memorandum of settlement shall 
be drawn up, and the manner of its publication under 
sub-section (1) of section 58: 

(ac) the manner of giving notice under sub-section {2) of 
section 59: 

(ad) The procedure to be followed by a Conciliator or 
Board under sub-section (1) of section 60; 

(ae) the manner of publication of a submission under sub- 
section (3) of section 66 ; 

(af) the modifications to be prescribed under sub-section (2) 
and the manner of making the employers parties to 
arbitration under sub-section (3). of section 72: 

(ag) the manner of publication under sub-section (2) of 
section 74; 

(ah) the form and manner in which an application shall 
be made under sub-section (2) of section 79; 

(ai) the manner in which the record shall be a maintained 
under section 111; 

(aj) the conditions to be prescribed under sub-section (1) of 
section 112; 

(ak) ' the manner of giving notice under section 116; 

(al) the further powers of the Registrar, a G)aciliator or 
Board under sub section (2) of section 118: 

(am) any other matter which is required to be or may be 
prescribed. 

(3) The rules made under this section shall be subject to the 
condition of previous publication in the OffioitA Gazette. 

This ssotion oorrasponds to section 84 of the Bombay Industrial Disputes 
Aet 



SCHEDULE i. 


( Station 3^ ) 

1. Classification of employeeSf permanent, temporary, 

apprentices, probationers, badlis. ^tc. 

2. Manner of notification to employees of periods and hours 
of wort, holidays, pay days and wage rates. 

3. Notice to be given to employees of starting, alteration or 
• discontinuance of two or more shifts in a department or departments. 

4. Closure or reopening of a department or a section of a 
department or the whole of the undertaking. 

5. Attendance and late coming. 

6. Ijeave: conditions, procedure and authority to grant. 

7. Holidays: procedure and authority to grant. 

8. Liability to search and entry into premises by certain 

9. Temporary stoppages of work, including playing off. and 
rights and liabilities of employers and employees arising therefrom. 

r 10. Termination of employment: notice to be given by emplo- 
yer and employee. 

It. Suspension or dismissal for misconduct, suspension pending 
inquiry into alleged misconduct an I the acts or omissions which 
constitute misconduct. 

12. Means of redress for employees against unfair treatment or 
wrongful exaction on the part of the employer or his agent or servant. 



SCHEDUIvE II. 

{ Section 42 ) 

li Reduction intended to Ue of permanent or semi-permanent 
ciiaracter in the number af persons employed or to be employed in 
any, occupation or process or department or departments or in a 
a shift not due to force inajeure. 

2. Permanent or semi-permanent increase in the number 
of persons employed or to be employed in any occupation or process 
or department or departments. 

• . '3. Dismissal of auy employee except as provided for in the 

standing orders applicable under this Act. 

4. Ratimialisatioii . or other efficiency systems of work. 

3. Starting, alteration or discontinuance of shift working 
otherwise than in accordance with the standing orders applicable 
under this Act. 

6. Withdrawal of recognition to unions , of employees. 

7. Withdrawal of any customary concession or privilege or 
diange in usage. 

8. Introduction of new rules of discipline or alteration of 
existing rules and their interpretation.- except in so far as they are 
provided for in the standing orders applicable under this Act. 

9. ' .Wages including the period and mode of payment. 

10. Hours of work and rest intervals. 

For the comments under Schedule II, see comments under section 46. 



SCHEDULE in. 

( Stoiiqn 42) 

1. Adequacy and quality of materials and equipment sup* 
plied to the workers. 

2. Assignment of wdrk and transfer of workers vwthin the 
the establishment. 

3. Health, safety and welfare of employees ( including water, 

dining sheds, rest sheds, latrines, urinals, creches, restaurants, and such 
other amenities.) . - 

4. Matters relating to trade union organization, membership 
and levies 

5. Construction and interpretation of- awards, agreements and 
settlements. 

6. Employment including— 

(i) reinstatement and recruitment: 

(ii) unemployment of persons previously emidoyed in the 
industry concerned. 

7. Payment of compensation for stoppages. 

COMMENTS. 

SCHEDULE III is new and any employee desiring a ohange in an 
industrial matter specified in this schedule may make an . application to the 
Labour Court. See sections 42 (4) and 78 (I) (A) (a) (iii). 

SCHEDULE 111: ITEM 2: 

Under the Bombay Industrial Disputes Act it was held that it is not 
open to a worker to refuse work in a different ICHATA unless the change 
involved an alteration in his status or a decrease in wages. The burden of 
proving that the change involved an alteration in his status or decrease in 
wages was on him.^ 

Traasfer from one machine to nnothor : 

Nor is there a privilege of a worker to claim to work on a particular machine. 
The employer does not commit an illegal change or violates standing orders 
by asking a worker to work or not to work on a particular machine. The same 


1. Syed Pidair. KanmaUi V». Tlie Nati* 
omI Mklb Co. Ltd, Appn. No. 4!^94S. Bom- 


bay Labour GaaotW lOw. 1943) Vol. 83. 
PagtafS. 
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wagtt are paid to a worker whether ha works on machine A or tnachme B 
and as long as w^es remain the same and the method of work remains the 
same there is no illegal change.^ 

Under this Act the transfer from one department to another falls or 
from one machine to another falls under item, (a) of Schedule II and an 
operative aggrieved by such transfer may apply to the Labour Court uiuhr 
Section 42 (4) and section 78 (A) (iii). 

Hem t : 

Under sub’^lauses (i) and (iii) of section 78 (I) (A) (a) the Labour Court 
has the power to decide disputes regarding the propriety of legality of the 
orders passed by the employer under the Standing Orders and to decide dis' 
putes regarding any change in respect of an Industrial Matter specified in 
Schedule III and under section 78 (1) (C) to carry out any change which is 
matter in issue. So questions whether an employee has been properly d?s* 
charged or dismissed under the Standing Orders and whether he should be 
reinstated or not. fall to be decided by the Labour Court under this Act. In 
fact numerous cases of this nature will come before it. Under the Bombay 
Industrial Disputes' Act, the Court has no powers to see to the propriety of 
any order passed by the employer or to order reinstatement of any dismissed 

or discharged employee. This power to decide the propriety of the order 

passed under the Standing Orders and to order reinstatement *is new. But 
then, what are the principles on which the Labour Court will decide the pro- 
priety of a discharge or dismissal and order reinstatment 7 No such principles 
have been laid down in the ^Act to guide the Courts. But there is a recent 
award of Sir Harsidhabhai Diwatia, the President of the Industrial Court in 
which the questions of the propriety of the discharge of employees and the 
principles governing the reinstatement of such employees have been very ably 
discussed. Though the award was given by Sir.'H, Diwatia in his personal 
capacity and therefore it has not the binding force of a decision of the 

Industrial Court. Yet, coming as It does from no less a person than the 

President of the Industriar Court and because of the very able discussion of 
the principles involved, it carries great weight and will probably he ranked as 
a leading authority in this respect. The facts of the case were that the 
monthly paid staff of the! mills company formed a union of which one Mr. 
Bhimji, an engineer in the employment of the company was elected the vice-* 
president. Some time thereafter Mr* Bhimji was all of a sudden discharged 
with one month^s pay in lieu of notice, The members of the union went on 
a strike as . protest. Ultimately the dispute was referred to the arbitration of 
SirV H. Diwatia. Opt of the 800 employees who went on strike 89 had been 
discharged on the alleged grounds of leaving work without notice, for illegal 
strike and for giving threats of intimidation- The questions tp be decided 
were whether Mr, Bfainiji was properly discharged or not« whether all or any 
of the employees were properly discharged or dismissed and whether they 

1. Bai Kanlcu Jivi Vs. The Shree Aoaud 1945. Bombay Labour Gazette. (July. 1946) 

Cotton Mills, AhmedabaJ. Application. No. 77^ Vol. 25. Page 844. 
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should be reiiistaied** 

Difference between civft law and principles sovernHif industrial relations : 

Over-ruling the contention on behalf of the mills that there is no law 
compelling the employer to retain an employee against hi i will, the learned 
Arbitrator observed, **It is true that according to Civil Lawr governing 
master and servant, it is open to the master to discharge a servant 
with proper notice or to dismiss him for a proper cause. Even in 
the case of a discharge without notice or a wrongful dismissal, the 
servant is entitled to damage but not to reinstatement. It is well known 
that specific performance of a contract of service cannot be granted by a 
Civil Court. If therefore, this dispute is to be decided by a Civil Court no 
relief for reinstatement could be granted even if the discharge is held to be 
illegal. Bui although no relief could I 13 obtained in a court of law both the 
parties to the present dispute have expressly referred the questions of improper 
discharge and reinstatement for arbitration and they have agreed to be bound 
by the award. It is therefore not only open but incumbent on me to decide 
these questions according to the principles governing industrial relations between 
the employers and employees, in absence of any statutory law. . There is also 
the Bombay Industrial Relations Bill which has been passed by both the houses 
of Legislature in Bombay and awaiting the assent of the authorities in which 
provision has been mads for relief of reinstatement in cases of inproper 
discharges or dismissals, the compulsory recognition of certain kinds of unions 
and penalty against victimisation of the employee for joining a Trade Union* 
That law is however confined to clerks and menials and will not apply to 
higher employees. In the present case the discharged c»r dismissed employees 
are clerks, technicians and officers. However the Trade Unions Act of 1 926 
applies to all workmen without any distinction and thus includes what is known 
as the white collered class and any recognised Union of these employees will 
have a right to negotiate with the employers. These two measures '—the 
proposed amendment in tli? Trade Unions Act and the Bombay Industrial 
Relations Bill— clearly show that the time has come in India when legitimate 
Trade Union activities and protection against *unfair labour practices' by the 
employers have come to be recognised as fundamental principles of industrial 
relations. They have now been firmly recognised in Europe^ America and 
Australia and their application to India which is now rapidly becoming one of 
the leading industrial countries in the world can no longer be disputed,’*^ 

CstaMfsiied principles in industrial relations : 

In England the Trade Unions have come to be recognised as a part of 
the industrial system to such an extent that collective bargaining has become 
a normal feature of industrial relations British Trade Union off tcera have not 
faced the problem of opposition to Trade Unionism or dtsertmination against 
workmen because of their membership (Industrial and Labour Relation in Great 
Britain by Gannett and Gather wood, page The practical sense of the 

l. In the m«Uer of u dispute between The 1947 ) Vol. 26 Page 335. 

India United Staff Union and The India United 2. Ibid. 

Mills Limitetb Bombay Labour Gaeette* ( Jaii. 
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teiuiora of capital and labour is fully wanting in the United States. As one 
American writer obaervest The industrial friction which flares up so pronainently 
has been due principally to the employer i opposition to the acoeptanoe of Trade 
Unionism as a definite part of the industrial system". It is foe this reason that 
after a long and bitter struggle between Capital^nd Labour, the Federal Legislat* 
ure of the United States had to enact a law in 1933 known as the National 
Labour Relations Act which recognises the two fundamental rights of labour, 
viz,, to organise and to strike. Thus the Act among other things empowers the 
National Labour Relations Board to order any person engaged in 'unfair labour 
practice' to desist from it and to take affirmative action including the 
reinstatement of employees. There have been a large number of decisions under 
this Act of the Board and also some important judgments of the Supreme 
Board of the United States. The principles laid down may be summarised as 
follows:- 

1. It has been held that the Act does not interfere with the normal exercise 
of the right of the employer to select its employees or to discharge them, 
(Ludwig Teller : ‘Labour Disputes and Collective Bargaining/ Vol 2, 
page 828). 

2. As regards the burden of proof in cases of discharge it has been held 
‘*A strong inference would be drawn and is drawn by the Board from the 
fact that an employee has l^een discharged either immediately or shortly after 
the affiliation with the Union or his election to Union Office/' f Herbert A. 
Lien; ‘*I,.rabour Law and Relations* . page 132). 

3. In cases of discrimination tii discharge, it has hsen hdJ. "Where 
an entire group of men are subjected to discriminatory treatment in connection 
with reinstatement, the burden is upon the employer and not upon the Board 
to show which of the employees would not have been normally recalled." 
(Teller; Vol 2 page 833). 

4. A discharge, of an employee for stoppage of work in protest over 
the discharge of an union leader has been held to be discriminating. (Teller: 
Vol, 2. page 830), 

5. Striking employees retain their status as employees under the Act in 
two situations : first, where they strike in connection with a current labour 
dispute; second: where the strike is the result of an unfair labour practice. 

6. Where a strike is provoked by the employer on account of ''unfair 
practice*' by him, and even though such strike may be in violation of law or 
carries criminal penalties, the strikers are entitled , to ihi protection of the Act 
and can ask for reinstatement. The Supreme Court has held, "Even 
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assuming that the strikers' conduct was violative of certain State Laws carrying 
criminal penalties we cannot say that the respondent therefore is guilty in any 
lesser degree. One who engages in persistent and open defiance of a national 
law cannot be heard to assert that the retaliatory conduct of his employees in 
seeking to secure their rights is necessarily a bar to their reinstatement* • (Lien: 
page 166). 

7. As regards misdemeanours by the strikers, the principle of reinstatement 
is thus summarised : — 

(a) . The employees have a right to continue as employees if no serious 
injury to person or property is involved and if the offence is considered and 
treated as a very minor one by the properly constituted local authorities 
(Lien; page 169). Unlawful acts which are felonies or serious misdemeanours 
are a bar to reinstatement, unless the alleged unlawful acts are never tried or 
the employer takes no disciplinary action in regard to the acts or disregards 
such acts as to some of the strikers while insisting upon emphasizing them in 
connection with others or where the employers* resort to violence has been so 
extreme as to call forth like violence from the employees (Teller: Vol. II, 
pages 853-54.) 

(b) In case of serious offences reinstatement is with'-'held but where the 
misconduct whether in reinstating persons equilly guilty with those whose 
reinstatement is ^opposed, or in other ways, gives rise to the inference that 
union activities rather than misconduct is the basis of his objection, the Board 
has usally required reinstatement. (Teller : Vol. II, pages 852-53). 

(c) It has been held, **A brawl or fist fighting between union or 
non-union employees is no bar to reinstatement. But engaging in serious assault 
and battery or threatening to burn the plant or filing a baseless charge 
(against a superintendent) for assault and battery with intent to kill, have been 
considered bars to reinstatement " (Teller Vol. II, pages 855-^57.). 

(d) Peaceful picketing and persuading other employees to join the strike 
are allowed and are not regarded as bars to reinstatement.' 

In Australia it has now been the settled law that 'persons who were driven 
out of employment because they were engaged in legitimate union activities are 
entitled to be reinstated* (Commonwealth Arbitration Reports, VoL 46, Part 
II, page 422). In one case where some of the striking employees were not 
employed while others equally culpable strikers were reinstated it was 
held that, ‘*A position such as one which has developed in this case is one 


1. Ibia. 
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which a body of employees may teasoiiabiy regaid as a legitimate grievance 
and one which is likely to engeiider feeling of hostility and discontent’* (vide 
Commonwealth Arbitration Reports. Vol. 53 part 11 1 'page 576).^ 

The above principles of industrial relation are so well recognised in 
industrially advanced countries that they have come to be regarded as 
fundamental principles of labour relations. Of course they are confined to 
cases of improper discharge as violating the fundamental priciples of right to 
organise and to strike, arising out of “unfair labour practices” by the 

employers. Every employers has a large discretion in discharging or otherwise 
punishing his employees for inefficiency, negligence, dishonesty, insubordination 
or misconduct so long as that is done in good faith and without any ulterior 
motive, arbitrary conduct or unnecessary harshness his discretion will not be 
interfered with. ( Lien : page 142 ). But the position would be different when 
the employees conduct is provoked by the unfair labour practice of the 
employer himself. It is only in such cases that the principles discussed above 
would have application.”^ 

Following the aforesaid principles it was held by Sir I larsidbbimi that, (1) 
though the strike of the employees to whom the Bombay Industrial Disputes 
Act appliesd was illegal, the irregularity or illegality of the strike did not 
affect the propriety or otherwise of their discharge or dismissal if the strike 
was provoked by the company by resorting to unfair labour practice and as 
the strike took place because of the unfair labour practice of the company it 
was not entitled to discharge or dismiss these employees as a disciplinary 
measure for going on a strike without a notice even though some of them 
were holding responsible positions. '(2) So also persuasion and even minor 
threats would not affect the right of the employees to reinstatement if they 
were improperly discharged as the strike was provoked by the company. The 
only ground in favour of the discharge would he serious misconduct or violence 
to person or property. 

So out of the total 89 employees discharged two employees— one who was 
proved to have tampered with telephone 'apparatus and the other who cause<l 
serious injuries to a worker by throwing an electric bulb'^were held to be not 
entitled to reinstatement while the others were ordered to he reinstated, Mr. 
Bhimji was held to be discharged liecaitse he was the vice {^resident and a 
prominent leader of the union. Therefore his discharge amounted to unfair labour 
practice and so his reinstatement was also ordered. 


1. Ibid. 


2. Ibid. 
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ERRATA AND CORRIGENDA. 


Page. Line. 


1 

30 

Add and certain other industries* after 'textile industry*. 

2 

33 

Substitute ‘princlpar for ‘principle\ 

3 

28 

Substitute 'statute* for 'status*. 

4 

Foot 

note (2). Substitute 'Maxwell* for 'Maxhull*. 

5 

20 

Substitute 'Park* for 'Pork* 

7 

Foot note (2), Substitute ‘Halters ley* for ‘Hathesing*. 

7 

19 

Substitute ‘3 (14)* for ‘3 (11)*. 

9 

20 

Substitute ‘conferred’ for ‘confirmed*. 

10 

7 

Add 'no* after ‘there was*. 

16 

5 

Add ‘a distinction between* after 'contemplates'. 

19 

Foot note (5). Substitute *1947’ for ‘1247* 

33 

14 

Add ‘s* after the word ‘occupation*. 

43 

2 

Add 'to lie entered* after word 'apply*. 

49 

33 

Delete ‘not* after ‘could*. 

50 

31 

Add ‘or* after ‘members*. 

55 

17 

Add 's* after 'change*. 

55 

30 

Add 'to* after ‘appeal*. 

75 

6 

Delete 'sect 46*. 

79 

19 

Add 'an illegal* after 'constitutes* 

81 

5 

Add 'a* after 'result*. 

83 

15 

Substitute 'Schedule III* for ‘Schedule 11.* 

83 

26 

Add 'not* after ‘is*. 

85 

9 

Substitute 'in the Factories Act* for the 'factories'. 

89 

4 

Substitute 'on* for 'in’. 

90 

9 

Substitute 'coarse* for ‘course.* 

90 

28 

Substitute 'terras* for ‘term.* 

123 

6 

Substitute '78* for *79*. 

130 

9 

Substitute 'Under section 79 (1) an application for deciding a 
Strike, lock-out or change to be illegal* for the words 'Under 
Section 78 ri)...It.* 

130 

27 

Substitute *83 of this Act* for 5 (2) thereof . 

134 

7 

Substitute ‘88 (2)* for ‘89 (2)*. 

141 

20 

Add 'or* after 'concerted*. 

152 

24 

Substitute ‘contended* for ‘continued. 

157 

13 

Add "Under this Act the application for declaring a strike 
to be illegal must be made within three months (S. 79 (4) ) 
after the word 'strike is over*. 



Line* 


167 30 Substitute *103* for ‘153*. 

167 Foot note after ‘1944 Bombay 122’. substitute *== for */ 

184 32 Delete ‘in so far as they not consistent with the Act*. 

191 S Substitute ‘item (2) of Schedule IIT for *(a) of Schedule II. 

191 7 Substitute 78 (1) (A) (a) Ciii) for 78 (A) (III).* 

191 9 Substitute ‘or* for ‘of*. 

191 4^) Substitute ‘or for ‘oF. 

192 9 Add *8* to ‘damage*. 

193 35 Add ‘labour* after ‘unfair*. 




inw «?tfT wwsft snrnn wvwit, jfjifnwn 

La! Bahadur Sbastti IMioaal Academy of Administratioa. Library 

MUSSOORIE. 


Jif sfenp fsTJ^sTffsjT^r <nr mPra 1 1 

This book is to be returned on the date last stamped. 


Date 

Hwr 

Borrower's 

No. 

Date 

* Borrower's 
No. 






























— 







[ 

I 




I 


QL 341 763 
BHA 

iiiiiiiHiiiiiuiiiiniiiiii 






v> . 


^ ?T?s2rT 

Class No. 






Acc. Nor^-J”*^ 


5^^ m^r 

Book No. 


Author ^ 1 

^ ^ ~ 

Title ^ 1 j 

‘ V r 


' 5 ' 4 /’' 7^5 

Qhdt LIBRARY 


LAL BAHADUR BHASTRl 

National Academy of Administration 

MUSSOORIE 


1 . 

2. 

a 


Accissian No. 




Books aro Issuod lor 15 days only but 
may have to ba rscalled aarlisr If urgen* 
t|y roquirod. 


An ovsr«dus eliarqs of tS Paisa par day 
par volume will bo charged. 


Books may be renewed on request, at 
the discretion of the Librarian. 


4. PerlodIcalSf Rare and Refrence books 
may not be issued and may be con* 
suited only In the Library, 

i. Books lost, defaced or injured In any 
way Shalt have to be replaced or its 
double price shall be paid by the 
borrower. 



